Hedge Fund Requlatory Change Proposals After Lime and Optimus

ol SEEs o) ARAS AR AH W

%F i 4

2021.3.29.

Abstract

The Korean financial regulators identified, in the wake of the recent hedge fund industry
scandals of DLF, Lime Asset Management, and Optimus Asset Management, certain
systemic gaps in the market oversight regime and proposed changes to reduce
redemption and cash/maturity mismatchs, prevent abuse of private offering exemptions,
and provide additional investor protection measures. In spite of the breadth of those
policy changes, more fundamental changes may be needed to prevent the recurrence of
the recent market misbehaviors — such additional changes may include prohibition of
marketing funds with mismatching redemption schedules to the maturity or
marketability of their investment assets; prohibition of including target yield rates in
marketing; greater fund independence from investment advisors, especially for highly
retailized hedge funds; stricter definition of the fiduciary duties of the advisers and sales
companies with respect to the funds and investors; stricter reading of the securities fraud
section in the Financial Services and Capital Markets Act (§178); stricter enforcement of
the investment adviser rules and regulations; and exclusion of the comparative
negligence rules in securities fraud cases for the benefit of the investors.
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Brook. J. Corp. Fin. & Com. L. 417 (Spring 2017).
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a7l FHo R met ARG W] HoE “F Tl ALEA] FA
of Zpale] xejelk koAt Apole] BAAS EA Kapar 3 ALEAIE W,
2 S0 1] HEIA] NEol 2ot ook & A, [2] T85-el #
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any manipulative or deceptive device or contrivance in contravention of such rules and reglations as the [SEC]
may prescribe as necessary or appropriate in the public interest or for the ptrotection of investors.)
SEC Rule 10b-5(2)¢] &9t AFEAGH A|178% A|18 #2359 =3 H]28ltl. SECE
Rule 10b-58] ¢tolli= Ab7lell tigh o|=7} @A i dvkar Fskglont, v g2 SEC
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F8AH7] HY st $esd o Ernst & Ernst v. Hochfelder, 425 U.S. 185, 197-201 (1976).
AR A A A|178329 = ] Securities Exchanges Act §10(b) 2} -2 W8] ¢lo] SEC Rule
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ole] B AAS AN Feal stk ALF A E 20141030, 431 20117} 782431
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fgtal WA #2338 A|33%, 149-180, 158, 170 (2020.9.).
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" Securities and Exchange Act of 1934, §10(b).

8 «|t shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality fo
interstate commerce, or of the mails or of any facility of any national securities exchange:

(1) Toemploy any device, scheme, or artifice to defraud,

(2) To make any untrue statement of a material fact or to omit to state a material fact necessary in order to
make the statements made, in the light of the circumstances under which they were made, not
misleading, or

(3) Toengage in any act, practice, or course of business which operates or would operate as a fraud or
deceit upon any person,

in connection with the purchase or sale of any security.” SEC Rule 10b-5.
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8 Theresa A. Gabaldon, “Unclean Hands and Self-Inflicted Wounds: The Significance of Plaintiff Conduct in
Actions for Misrepresentation under Rule 10b-5,” 71 Minnesota Law Review 317, 319 (1986), available for
download at https://scholarship.law.umm.edu/mlir/2410.
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