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Abstract

Many chaebols in Korea are now under the control of the second and third generation
offsprings of the founders. In some of the generational transfers of the management
control of chaebols, wealth acquired through related transactions by controlling
shareholders with various affiliates within chaebols (“Controlling Shareholder Related
Transactions” or “CSRT”) was an important factor. CSRT, implicating the duty of loyalty
on the part of the controlling shareholders and the directors toward the companies and their
minority shareholders, have traditionally been regulated under the Commercial Act, with
less than satisfactory results. Though the Commercial Act distinguishes the duty of loyalty
and the duty of care of directors and controlling shareholders, the courts have applied the
business judgment rule, and the gross negligence standard in finding a breach thereof, to
both the duty of loyalty and the duty of care cases and blurred the distinction between the
two. Recently, the Monopoly Regulation and Fair Trade Act and Inheritance Tax and Gift
Tax Act have been amended to permit regulation of and imposition of fines and taxes on
CSRT, subject to certain conditions. The new regulations do not require showing of
breach of the duty of loyalty on the part of the controlling shareholders and simply impose
penalties based on the aggregate size of the CSRT of the subject entities as a proportion of
their total businesses. Since the introduction of the new laws, the controlling shareholders
of chaebols have naturally responded by managing their holdings in subject entities and the
proportions of the CSRT in order to avoid the reach of the new regulations. However
those maneuverings by the controlling shareholders may appear to suggest a reduction in
the CSRT, the new regulations will likely not be successful in ridding the CSRT as they do
not enforce the duty of loyalty on the controlling shareholders and the directors of the
companies involved but merely provide incentives for them to avoid the penalty trigging
conditions thereunder. Bringing CSRT under control will require making it clear that the
business judgment rule does not apply to the duty of loyalty cases, that CSRT must be
approved by uninterested directors or be entirely fair to the company and the minority
shareholders, and that directors and controlling shareholders violating their duty of loyalty
should be personally liable for the damages for such breaches.
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