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Abstract

Korea judiciary ranked very low in 2015 OECD judiciary trustworthiness survey.
Cases of individual judge misconducts involving financial gains and the recent case
of the Supreme Court relating to it discussing cases and judgments thereof with the
executive branch of the government and giving instructions to lower court judges
relating to ongoing cases have now and then been subjects of media reports and social
criticisms, and regulations have been introduced to prevent such judicial misconduct.
Such regulations have had some mitigating effect but seemlingly aimed at preventing
specific symptoms, such approach may not easily prvide the needed basic reforms in
the judiciary. This paper reviews certain basic elements of the U.S. jucidiary, case
record including opinions being public record, reasoned judicial opinions, and
judicial rules of conduct more as tools for building up trustworthiness and less as
tools for punishment of misconduct, that are fundamental to creating and maintaining
its trustworthiness.
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Hl A o] FE i o] GAPAde] bl A 1A o) of F-of Ak glo] v el

T 2 A 3 o] Aol Al AT e F9lE 37 A, Ml
s Do R =], AP A ] 58S A sA A, AR Tl et o=

hL

AAA TS QJM* s A5 flste] Tkl of ArH A A gl
]12006 10.4. 58 Al =)o ok, 23AbeE B dgf 7t Al 5 7] Aol
St o7t A A D 3ol AT 17JL}TA}7M°1W H| 9]¢} e &ho
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77-7\] sk 74}—X} AP o] Al F]e S| 7} ¥ = 7ol = AFd o] 385 a1, A A7 AA S H B A=
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o] Zxojd] A& Wk AR o] 2007 @ =t FALS] AL E Sl et A A AA A2 )0l AL
AAE 7 AU S Al o, o gfol ot A % ]‘Ei*‘c—zl AGsh=] &kt gAY,
“ZE A 7194 7keF =2 FRAR AF3E”, 2007.02.08,

http://www.hani.co.kr/arti/society/society general/189558.html, 2019.6.20. v} =] =} = &=

P Aot <A Eo A v g dAp R F2H3sk 233 4>, 2006.8.8.
http://www.hani.co.kr/arti/society/society general/147501.html, 2019.6.19. v} =] =} = &=

% KBS News, <H] 2] A} A A <A 2] 7 74471 °> 2007.01.05.
http://mn.kbs.co.kr/news/view.do?ncd=1279243, 2019.6.19. =} <] = <&,

2ol <oz g Ab 41 A A% 7] 2>, 2007.1.29.,
http://www.cbhinews.co.kr/news/articleView.html?idxno=33336 2019.6.19. v} ] 9 H &=,
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BAPAA =S F0 D3], Al A2 3= 93 719 2 2006.12.22, 25-29 Z,

=2

=]

F AT, AP A 2] o] glo] e E el FAPF AT Al 26 & 53 % (2006 1 A £)
805-828

o= e
FAgA o 1
Yrre Qlat
H S
A= 7] A

_<|>_

A

A FHHY 14, G4, i B Mae2 d7I7 A A
A b

o) 7972
HAAE A 5317

ool A& Ho = Bl
® A5, HAAPE A 2
805-828, [825].

¥ ade], A EA ZA ] Al - A - A B o) Abshe L AHEAL AT Al 17 A
Al 4 5 91-134 (2011.12)) “HA ol -9-¢f 7Hg & 2 H A & Hao] WA S obale Aol
TREtE HYlo] MEel S gl e FEol2thE Mo At 1y 1 e o
SEUS HANIAS WEA oA vk 7 ihdg WAl o] & ¢ vk S, S g e R
A& s e g S Ao R Bjal JIFE A =S FFo R A A A E 3] AsH



TEaA} = ototh [ B8 o] E M AAAL o2 Fel 7 =8 WA SA = floloF &1,
53] wesolgbs vl gkl Zhe A AL gl g oAk eb s A9 A = glef ok gk =, (B
AL 3 BE MBS FeARA ©X] 1 ZFAT G 5k A ¥Rl A AE v Do) v
Aot} [123]

AR, APHANY 2 HAJNAM E - A3t A A o] FES 918k, 1T 8 A 29 42 (2005) 69-

B ARG, AP A 5o glo] Mg By Wl AP AT Al 26 3 53 E (2006 1 A L)
805-828. [817]

O 3hds], HAHEA ZA ] Al - A - A A Arslel 1 Y il
Al 4 3 91-134 (2011.12.) “o] &} Al 2 A D SHE] A A8 A2 HHA-A AL AAE JAAI I th=

oA ofu & ARIe) [ Qs sl 59 F2090 BEA B0 ARG FAs
R N DR RSN R E S R P R R ER T R PR R
A7) 9113 2 2l $19] ol M WE Q59 welo] Aol §E WE WL = o Ao
o o] Btk Seko] & A% vh o Wi o| )" [123-124]

o,

“@E@“Hmﬂéﬂﬁ_d4ﬂ57@%i}mﬂEA% & F18he],» K15 o A 29 2 (2005) 69-
96.2004°d 2, T} 1 AYSpol A 91 WA A 6 AP AR A3 L AP 2 91

A0l E-oleb AR 220 A S AZHAT . 1A A A0 1A% 0] G
AT 18] 9] =0l gol A el 0w £ES A Aol 55 A) e )8 FA
Ao, TR HEA o] TA L} HYU o] 22 F20] FA| o]t} [69] “shA T AL w1 E 9] 3] =
B BEe ol d itk WA T 9] o] d g A AT Falth . APENE ]98] o] el Fol
R = AR A shshube oAl E7 8 Aol Au ol 7k whA )l =& T AL o8 @
ol o] wx| 9} FaalA] & Aol [73-74]

2w, AP I B BAAAE - FFE AP A ] FES 9)5e],” W1F 3 A 29 4 (2005) 69-

2 Q) A 1dEH R b ol Aelshe ARG HY F1dBh $U% 5 glrh WMEAY

Al 31 2 Al 38 (2011.5.17. A14)

“PAkag Y Al 59 9] 3-22014.1.1. o] F S H A RA R SAHES T8, WAR S

Al 163 2] 2 ¥ 2015.1.1. o] 5~ ¥ Ao HAES TS WY 2019115 AHUS 3

FH A 25 A&k} ar sk} http://www.scourt.go.kr/portal/information/finalruling/guide/index.html.

% ) o) A 12 3 2004 W A4 =) ATH7E 2004 3 A ), 7S o ko] 2018.4.0 L8t AL
=1

I PR =5 ThA) Al kste] A wel o) 2 B3ttt
http://www.newsis.com/view/?id=N1SX20180410 0000277847.

“Smyo Wzl Ae 10 o] 4H(2026 1 0] 2021 WA = 5 o] AF; 2022--2025 W7HA = 7
o] Ahyolojof &r}, WU F AW A 42 % A 23 2 2F] A 2 % (2011.7.18. 4, 2013.1.1. A] &)
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A2 A=A ] o) A QWS Al 1 9= BA T “HALE AR 9y S
h
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THEAG, T RS e A1 A9 <3hab,” 2017.03.30.
http://www.lec.co.kr/news/articleView.html?idxno=43912, 2019.06.25. v} =] =} H 3=,

B 1=,

BAAAG, (RN TETQ] AR 3R HEAL K A ] 3HF,” 2018.11.9.,
http://www.sisapress.com/news/articleView.html?idxno=178531 2019.6.26. v} ] =} = 4=,

°02019.6.26. 3H& 1,162.79 Y/t S AR 83 A, E 2, Fa4 B 1A B A

$270,700, $258,900, $223,700 ¥} $210,900 ©] t}. https://mww.fjc.gov/history/judges/judicial-salaries-supreme-
court-justices.

o] Q] FAALES] Ao H9-9F e SRS A gaho] Aeg =Xt} o8-S $190,000 o]t}

2379 A wpg} Ao A FoleE KUY Ae ¥3F A & AB4-X]t},

https://abovethelaw.com/2019/05/70-percent-of-biglaw-firms-are- not -on-board-with-190k-for-first-year-

associates/.
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b, W Y =7
o) )5 AR we AL e AL R AISE 9 el B AL A sh e o
Ao hE A W go] T3 o] glek thrRe] S AR o) v wtel

*2 US avg net compensation (wages, tips, and the like) subject to Federal income taxes is $48,251.57 in 2017
[https://www.ssa.gov/OACT/COLA/central.html];Fed dist j, $205,100, $210,900, in 2017 & 2019; Cir J,
$217,600, $223,700; Assoc Justice, $251,800, $258,900; Chief Justice, $263,300, $270,700.
[https://mww.uscourts.gov/judges-judgeships/judicial-compensation]

As of 1/1/18, Gen-Jur Court judges in Cal & NY, $200.042, $194,000, Appellate, $228,918, $205,400, Highest
Ct, $244,179, $$215,700. For all States, Gen Jur, $118,384-$208,000, avg of $155,113, Appellate, $124,616-
$228,918, avg $166,263, Assoc Just, $131,174-$244,179, avg $172,026, Chief, $133,174-$256059, avg
$178,049. [“Survey of Judicial Salaries, by National Center for State Courts, Jan 2018, V. 43, N. 1, at
https://www.ncsc.org/~/media/Microsites/Files/Judicial%20Salaries/2018-Judicial-Salaries.ashx]

Big Law salaries, as of Nov 2018 is $190,000, $200,000, $220,000, $255,000, $280,000 w/ bonuses for 2" yr
on, $15,000, $25,000, $50,000, $65,000, $80,000 , Kathryn Rubino, “Biglaw Firm Announces Bonuses — And
Updates Their Salary Scale,” Above the Law, Nov 28, 2018, https://abovethelaw.com/2018/11/biglaw-firm-
announces-bonuses-and-updates-their-salary-scale/.

Congressmen (Representative & Senator) salary is $174,000 in 2019
[https://imww.conginst.org/2019/02/21/how-much-do-members-of-congress-get-paid-2/,
https://www.senate.gov/artandhistory/history/common/briefing/senate salaries.htm]

U 2 W EAF 252 45 800-900 vHI ol A1 1.5 /<1 [https://gginfo.tistory.com/520]

2018.12.31. 7|0 &, AWFFHAL= 3,047,900-7,944,600 /4, o) ] ¥ 7,956,300 /L, vl U g
11,233,300 /< [https://Omuwon.com/entry/2018%EB%85%84%E B%8F%84-
%EB%8C%80%EB%B2%95%E C%9B%90%E C%IEY%AS-%EB%8C%80%EB%B2%95%EA%B4%80-
%ED%8C%90%EC%82%ACY%EC%9D%98-%EB%B4%89%EA%B8%89%ED%91%9C-%EB%B0%8F-
%EC%8B%A4%EC%A0%9C-%EC%AT%80%EA%B8%89%EC%95%AL]

A E&AEA Hr g2 223 7 A%, 2018.4.18,,
[https://mww.yna.co.kr/view/AKR20180418081400002]

S-uhet L2 A1) Hat A e oF 3500 7H $FA| €, 2018.11.18.
[http://www.hani.co.kr/arti/economy/economy_general/870681.html]
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>3 Cases terminated (on the merits) in 2018 at Circuit Courts are 31,408; terminated on procedural grounds,
16,756 (out of 49,276 new cases, and 38,232 pending cases); written, reasoned (“only those opinions and orders
that expound on the law as applied to the facts of each case and that detail the judicial reasons upon which the
judgment is based”) opinions & orders issued were 30,035 (about 0.96 per merit terminated case). Of the cases
terminated on the merits (after oral hearing or submission on briefs), active circuit judges participated in 71.3%
of the cases; resident senior circuit judges in 24.6%; visiting judges in 4.2% (total of 95,863 participations).

District court saw 358,563 filings; 363,558 terminated with 442,044 pending.
https://www.uscourts.gov/statistics-reports/federal-judicial-caseload-statistics-2018 by the Administrative
Office of the U.S. Courts.

Authorized judgeships: 9 Sup Ct; 179 Circuit Ct; 673 Dist Ct. at
https://www.uscourts.gov/sites/default/files/allauth.pdf Some vacancies, as of 6/6/2019, 138 positions (5 court
of appeals, 118 district courts 15 at Ct of international trade & federal claims) are vacant w/ 67 nominees
pending. https://www.uscourts.gov/judges-judgeships/judicial-vacancies/current-judicial-vacancies ==> each
active circuit court judge participated in about 400 terminated cases in 2018 (on avg wrote about 133 reasoned
opinion/order); each district court judge presided over 2,345 terminated cases in 2018.
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> Alex Kozinski, “The Real Issues of Judcial Ethics,” 32 Hofstra Law Review 1095, 1098-1099 (2004).
SRl AbH A gbol whEw wAF 1" A7 AL A 74 2012 ' 593 71, 2013 1 599 71, 2014
609 71 0.2 wd Z7F FA o) tt 53], AT SR He] A} 19 2017 A A A 2] Age

1233.9 7 of] Ealar Ik AR A R, <A olul) o] o 2 d A S35t TS EF HAG TR
Aot AME = 3] °2 2019.3.23., http://www.sisam2580.com/news/articleView.html?idxno=201143

2018 AP AZtol] o5k, 2017 W A HH A o] Ao AF 11 6,608,759 11 (RIAF 4,782,706, A}
159,005 -2 4,941,711 A; WIAL] 1 4] H-oFL- 1349782 7 o], A oWo] 774,440 71, §2] 9} v
243,267 7; &Aa4] o] HokLe- 122,732 7), A5 H U2 71,949 7 (<1 36,676 71), tHH ! 62,075 71 (<t
46,412 1) [Al 57, A, Al 14 A 9] 75, 32 1 A A A Hdd T2 - 57, 545 %]

o 1, o137 (14 9);, S, WY T, AL 1079, 15 9 w173, A
567 (3439); AW Y, HA 287, 1eHY FAIAF 1, B4 9AL 915 7, HAF 1,491 9 (2,435 1)
http://www.scourt.go.kr/judiciary/member/judge/index.html.

A FA G- o] o) 3+ 2} 5= https://lawclerk.scourt.go.kr/appresearch/main.jsp 2+%.

*® Paul D. Carrington & Roger C. Cramton, “Judicial Independence in Excess: Reviving the Judicial Duty of the
Supreme Court,” 94 Cornell L.Rev. 587 (2009). “in the eighteenth century, [] appellate judges did not write
opinions of the court proclaiming the law but orally expressed their reactions to legal arguments and thereby
acknowledged what they perceived to be the preexisting law. They left it to a reporter and his readers to derive
any legal principles that they might have expressed in their diverse and unrehearsed utterances, a system
Tennyson depicted as ‘a lawless science,” a ‘codeless myriad of precedent,” and a mere ‘wilderness of single
instances.”” [593-594]
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D ATS Bte] ALl o] AP A FPE HES = 9lon, OE e AR
Ao 3t =7t sl el g X =2 (guidance)®t®?, 2 5 (persuasion)®,

=
A ] (accountability)®, 4 34 (legitimacy)®™® = A 214 (candor)®’ & A &3} of

> Gerald Lebovits, Alifya V. Curtin & Lisa Solomon, “Ethical Judicial Opinion Writing,” 21 Geo. J. Legal
Ethics 237 (Spring 2008). “In the English system, and in most common-law systems, oral argument is the
dominant form of advocacy, the only written item is a short ‘notice of appeal’ giving one- or two-sentence
synopsis of the issue to be argued, and judgments are rendered orally at the end of the proceeding.” [3] “The
shift to a writing-centered system is evident in Marbury v. Madison. The Supreme Court held that ‘[i]t is
emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule
to particular cases, must of necessity expound and interpret that rule.” ... For judges, [] Marbury requires
judges to give reasoned opinions, not merely judgments, in cases that call for explanation.” [3]

%8 Max Radin, “The Requirement of Written Opinions,” 18 Calif. L. Rev. 486 (1930), California Constitution
requires that all decisions of the Supreme Court be in writing and the grounds of the decision shall be stated.
New York does not, and the author argues that NY model is better as it allows the Court to be selective about its
thoroughness in opinion writing.

% Gerald Lebovits, Alifya V. Curtin & Lisa Solomon, “Ethical Judicial Opinion Writing,” 21 Geo. J. Legal
Ethics 237 (Spring 2008). “Writing judicial opinions essentially serves four functions. First, ‘opinions are
written to tell the parties why the winner won and the loser lost.” [] Second, written opinions ‘constrain
arbitrariness.” [] A written opinion also assures the public that the decision is the product of reasoned judgment
and thoughtful analysis, rather than an arbitrary exercise of judicial authority. Third, written opinions ensure
correctness. [] Fourth, written opinions are the common law.” [4]

80 «an array of functions that opinions should serve. They include (1) providing guidance to participants in the

legal process, (2) persuading their audience of judges, other officials, and citizens that the court has arrived at
the proper answer, (3) constraining judicial arbitrariness, and (4) legitimating appropriate exercises in judicial
creativity.” Michael Wells, “French and American Judicial Opinions,” 19 Yale J. of Int’l L. 81, 86 (1994).

® Guidance. “Lawyers and judges need to know the scope of the holding and the purposes behind it in order to
determine whether and how it may bear on other, arguably analogous disputes, and whether it foreshadows
expansion or retrenchment of existing principles. A full opinion gives lawyers and judges the nuance and
texture they need in order to predict the future course of the law.” Michael Wells, “French and American
Judicial Opinions,” 19 Yale J. of Int’l L. 81, 86 (1994).

%2 Gerald Lebovits, Alifya V. Curtin & Lisa Solomon, “Ethical Judicial Opinion Writing,” 21 Geo. J. Legal
Ethics 237 (Spring 2008). “From a narrow perspective, a litigant will see from reading the opinion how the
judge reached a decision. From a broad perspective, the public witnesses its rights defined, and to some extent
its rights created or altered, in judicial opinions.” [2]

83 persuasion. Lawyers, judges, academics, legislatures and the public at large need be persuaded of the
rightness of the reasoning of the opinion. “without opinions containing persuasive reasons, we risk losing
shared purpose and community involvement and fostering widespread cynicism about legal institutions, if not
outright disrespect for the law.” Michael Wells, “French and American Judicial Opinions,” 19 Yale J. of Int’l L.
81, 88 (1994).

8 Judicial Accountability. “One role of the reasoned opinion is to constrain the potentially misguided or
destructive exercise of judicial power, for arbitrary or merely incorrect decisions are less likely to survive
review by higher courts if the judge must expose his reasoning to scrutiny.” Michael Wells, “French and

American Judicial Opinions,” 19 Yale J. of Int’l L. 81, 88-89 (1994).

% |_egitimacy. “Most cases that reach appellate courts, however, require an extension of basic principles, an
examination of the ruling’s place within the existing fabric of the law, and a justification for the approach
chosen. In this way judges demonstrate that they are not merely enacting their own views into law, but are
operating within the narrowly circumscribed boundaries of the judicial function — a function that is different in
kind from the work of the other branches — and therefore not usurping powers not delegated to them.” Michael
Wells, “French and American Judicial Opinions,” 19 Yale J. of Int’l L. 81, 90 (1994).

% «The judiciary’s power comes from its words alone — judges command no army and control no purse. Ina
democracy, judges have legitimacy only when their words deserve respect, and their words deserve respect only
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when those who utter them are ethical.” Gerald Lebovits, Alifya V. Curtin & Lisa Solomon, “Ethical Judicial
Opinion Writing,” 21 Geo. J. Legal Ethics 237, 237 (Spring 2008).
87 Candor. Judges must give their real reasons behind their decisions, for falsity will be found out, sooner or
later, and will detract from the respect and authority of the judiciary. Michael Wells, “French and American
Judicial Opinions,” 19 Yale J. of Int’l L. 81, 91-92 (1994)..
©u Qe SUE 492 Ae e $) 25 9F 0w da Jor, T ade) wa TR
ofle} 247} wel }@mﬂﬂﬂgbﬁ%}uioﬁﬂ sk Aol ol gk 7K Q)
T2 glou, 2 common law %] =771 2] ¢k @] ekar 1 ste] o] EAAS sk 1
AR A 0w o) 25y T A0 9H S FAS T AT 2% ARE BE IS A
)2 F 7% T Inre Oliver, 333 U.S;. 257, 266 (1948), Craig v. Harney, 331 U.S. 367, 373 (1947), Nixon V.
Warner Communications, Inc., 435 U.S. 589, 597 (1978).
% Gerald Lebovits, Alifya V. Curtin & Lisa Solomon, “Ethical Judicial Opinion Writing,” 21 Geo. J. Legal
Ethics 237 (Spring 2008). “An appellate opinion should recount the trial judge’s findings so that the opinion’s
reasoning can be put in context. Few things will frustrate a trial judge more than an appellate reversal that either
does not recount the trial findings of fact or which distorts the trial facts. Trial and appellate opinions should
also ciste the record when referring to important facts. Because facts are central to opinions, presenting facts
honestly is vital to an opinion’s outcome and ensures that the public understands the rout considered the case
objectively.” [23-24]
0 n) 3} o] HAF] Bl ApAu) A, He] 2 AR HElH g FE S Asste v HA R
Ao A= e FAath me nR A E RAT] A% A 02 Foj i o] wALo] 292

o1 38}7] o]} % 23 vf ol F7Fsl 1 e wisho] Sl v o] 4 o) F 3 20
ko] AT E Hdo]= oF 760 Tofof A, 1998-2008 W 01] = 9F 4,250 ©Ho] 2 H-=E A Sl W
Ryan C. Black & James F. Spriggs I, “An Empirical Analysis of the Length of U.S. Supreme Court Opinions,”
45 Houston L.R. 621, 630-638 (2008); Debra Cassens Weiss, “U.S. Supreme Court Sets Record for Longest

Opinions Ever,” ABA Journal, Nov 19, 2010 (1950 At o] ¢} 2,000 ©ro] Al o -2 F-o]

2009 A &0l = 4,751 Tol AT, 20 Al 7] & o] ol B Frol A= AR A = v d jig] 3
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Aol sl = stk 19114 & | of] o m] A o] %%}1?} wi-8-o] E3F5 o] RAE ]
Zol7} B2 Q3 A Aoy x| aL vk o] Ao] A A H 7] = 3tk Francis A. Leach, “The Length of Judicial
Opinions,” 21 The Yale L. J. 141 (Dec., 1911).
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TAH A o2 Falar, o] A5 = Hell gk ek U-&-S fElste] MRS AHetA o] 2l (Inan
action tried on the facts without a jury or with an advisory jury, the court must find the facts specially and state
its conclusions of law separately. The findings and conclusions may be stated on the record after the close of
the evidence or may appear in an opinion or a memorandum of decision filed by the court. Judgment must be
entered under Rule 58.” Rule 52(a)(1), Federal Rules of Civil Procedure. = H<J A= ¢ vl o]
TAS W EE e 2 o F3star sl
8 Michael Wells, “French and American Judicial Opinions,” 19 Yale J. of Int’l L. 81 (1994). French Opinions.
“French opinions differ significantly from the American model, both in style and in structure. Rather than a
reasoned and candid essay, an opinion in the highest courts is a terse and opaque summary of the outcome and
the reasons for it. The differences are not merely stylistic. They reflect a fundamental difference in the way
French and American judges conceive of the judicial decision. ... French judges begin from a radically
different premise. In their view, the role of the opinion is to apply settled law to the facts, or rather, to create the
appearance that the court is merely applying law to fact. French judges treat application as a matter of mere
deductive logic.” [92] “Accordingly, they incorporate the reasons for their holdings into the sentence by
subordinate clauses beginning with ‘whereas,” as in Jand’heur. By limiting the opinion to a single carefully
constructed sentence, French judges hope to avoid ambiguity. Although the elements of the court’s reasoning
may be hard to sort out on the first reading, rules of grammar assure that all of the clauses are linked into a
coherent deductive argument. Everything in the sentence must be either part of the result or its justification.”
[95]
French Courts Make Laws as the US. “Apart from the four Code provisions noted earlier [providing for
negligence and parent liability], virtually all of French tort law is based on judicial decisions and academic
writing. Courts also have made significant contributions to the development of private law [] of contracts.
Indeed, ‘it would be hard to find a single article of the Civil Code to which there have not been added depths of
meaning and major restrictions and extensions that could not have been foreseen in 1804.” [{] French public
law is even more a product of judicial action.” [99-100]
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“Because the Court makes no effort to reconcile the sweeping language of its motifs

with arguably conflicting propositions applied in other cases, lower courts are left with nothing to rely on
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excerpt the Court’s bare holdings in their search for guidance on how the high court will decide future cases.”
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SR sE TA7 oW, 1 ek )2 Q1A SHAl E vk Howard v. Barnhardt, 341 F.3d 1006, 1011
(9" Cir., 2003). Clearly erroreous 7] %= 3191 ¥ 9] A} sheko] Huldh @ {F = AF9) e
:ﬂrqo] RO sHeIH Ao wekE 72 sHA vk A9l o] a9 M o] Akt vhes] 5 o6k
~E¥1 sto] = sl o] dctkol] Wulgk @ [FUb AT RS gelekA F oW, shel o deks
17 gtt A9l Mol shelm e Hol gk JJrE‘r% AESIHA = a9 S Aol 7L (no
deference) A = sl o] A ESFaL s}, Ragland Inv. Co. v. Commissioner 435 F.2d 118 (6th Cir.
1970). Abuse of discretion 2 9] H 1 2] A TFel 2] 3k kol Wl 3k © 77} Q)= 9o eI Yol
11E 7]7}ski= 7] ] o}, Rabkin v. Oregon Health Science University, 350 F.3d 967, 977 (9" Cir., 2003).

8 )¢l 2017.9.12.41 31 2015 T} 70044 H4.
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AR FH A R, A WAk QA Aol ek shiz wite] A Eo
M5 o] YA B B Ao PEs] mrkH

(2)  m=F Az Smith v. Van Gorkom A%
@) AP BA®
obefl & o] AR A Q. oF 82 il BA Y AP HA F-Eol A aofal>

8-t

e F=A A A A 7EE o AT 1] =53]+ 1970 A o $-7ko]]
!} q‘j T

02.7—]E—5-—/ olo) 771

aL SRS rans Union 2!

£ AEZ ok A (capital intensive firms):= 1 H <] A &S 9)8to] 8] 519 o1

S =83 =859 o, slAFe] 1980 W 51
~1985 Aol o] of| Al E] = o) E & 2k 195 9 &=
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1o
ol
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O
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o) HAEL oAb o Fof Fojo| el TR HER EAFL FAH o7 IA S, 11
o5 M ® o7 o] fof 7o ko] FESHA| AL At Fo| o= SRS ARE
AFete] 25 SAR A GIIOIJSATE L AH o' 33k Aol ALek AR etol AbE ol Al T1E 0]
AT G e Al AR Aol 5 S = Aol = T & Aol skar A&t of & Aol
AT o el A A SE A A=A S AESIAL A Z o]AlEo] 2319 At
Aedsde] B8 sAE HH oz 7189 Agolghe AR S AIGHIL = ol 4, & 19 A
A3]%e] o] a7 Y = o] vk AFE S 1A 8FGlof oF sfar, T1ol| whE A A 7S A -8-5f
TS splofok gt nl=R ol A= o] 2] 3k o] el o] A el o] A, ol BAITE gl oAM= ]
H Axpol] oAt Y HES o] FstaL, 7 H & slstoof &k, o] A& A Al et= F57}
BT M-S SHE 7)ol YA st Agrt SEH 02 AT} 3Ate] AEE A E A
Al ek, o] Abe] FA o] Fol] ko] «ol Aol A M FF=0] e} o) o} A g ko] A F] )
A, https://ssrn.com/abstract=2924306 (2017) 3H==.
S agloo]F i o HA TS Google 2 HAS L T st HF-3130 T
% dlatg o] = oiH o] ATl APAFA Al Fi1 (A1) W8-S 2.0F8kS) S Smith v. Van
Gorkom, 488 A.2d 858, 864-870 (Del., 1985).
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F40] A7 o} Qi L A7) o grka sheeh. waA el o3k
FEore] S A Aol ol AR AT oo A oI Ae] Abgol T
Aol FopA = ek skt

Trans Union ] CFO 2! Donald Romans = 1980.9.5. A 3 3] A} 7} Trans Union = Q1= &
7Fe/d o] B ko= LBO 1ol ek 2eFdt S ohal 5213 $50 ~ $60 714 ]
7hsslke] Hol A vt 1 7} o] A sl vl ZF 744 o] L 100% vl 2+ §-2] A A 7HA Q1] o

o 3k 9] A2 oby ghaL o) o] ALS] Van Gorkom ol Al ¥ 318} T}

Van Gorkom -2 Trans Union o] 4] 24 A 5 9F 531 1 25 & 23 G AT Y ATh
Van Gorkom & AF4 0. & Z13to] QL= 3] A1 &7 (corporate takeover specialist) Jay
A. Pritzker o] Al THe-& 87 3}, 1980.9.13. Pritzker & %t} Van Gorkum 2 3] A}2]
controller ol Al W] & & A A5} =7 $55, mi<=th =2 71% 2t 2 51 o] 5}
Q)= Whek 2231 2] LBO Q1< 7he A ol gk WA 2H4d & A Al8FiH Van
Gorkum & Pritzker 1| #l| controller &) H 314 Y-8 =2t H A = $55 2] 712 9
Trans Union 9] & o330 2 249l &< w3kat 4= 9l thal Trans Union &) Q14-E
Al gFaFaA o

] Pritzker = Van Gorkom ¥} Z1.9} 7+o] 3] AL] wlj Z}ok-S FH| 5 E 2 7}
A4 HE £} 9.16.7 9.17. wh Q1o tjal =2 & 3}%1 a1, 198
thA] wht z}2]oll A Trans Union & 3 $55 ol ¢15= §11
Pritzker = Trans Union &] A1~ 1 W95 0,19, &7} Xt} $0.75 =2 $38 of] {13k

= 3ol A A5 TE. Pritzker £ Trans Union ©]A}3] 7} 9.21.744] Q1= ¢t
gk 27 & shof oF ghrhar AQtst i
Van Gorkom 2 9.19.0 71 th5d @4 11 A] 3] 9] €} 12 A] o] AL3] o &
Van Gorkom } Pritzker 3/l 37 %-o] gk COO <} controller ¢] th&
oJAbE A A= 3] 99 b & SR A Fokrh AL W8S B e
74 A kg5 B3Itk 53] CFO Romans = =712 o] A5 7} ¥ o] 31 4L Pritzker ol 7
1 W RESE A7}l vjZb b= A2 Al 320 w7 & Abdeke a9 s
Aolekar =753 tt. Van Gorkom 2 o A} 3] ol A Pritzker <F] & /&17d 3} A1 5=vj 2},
= , D i &pFo] FE 0] 390 U 7F Trans Union ©] A 3 #}-2]

=7
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F
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A8 T CFO Romans & o] AFS] ol A Q12 4k 3 A of] Zhof &b+ e okar, vl 2}
Ao AME & FL7MA] L&A skl om, 9 A5k 1o HalA = 3AFAE S ERE
Zlo] o} aL LBO 1+7FA ol gk 7hefsk HE QL o $55 vl 74 & A -3k 714
B HAA T ol Al Barsk i

A A o] 10 5 9 o] 34131 9.20. o] AL 3] = 3] AFS] Wi Zbol] o 3 of w3k

A B} u Zh A oFA] o] 7 E§lo] ©<=3] Van Gorkom, 2] -1 S A}, CFO Romans <]
TFHIAE TAR 2 A3 53k 3] o] o] 5 v Zhekg whd A = A 9] 513l AL, Van
Gorkom 2 3% #9 Chicago 2. 9|2} 3 gl A Ak E 1A 2] A A3}
3| Abe] wlj Zh A A o] ¥F3E % AL Trans Union ©] o] 2] 9l 1E50] Al 2] 9l o] Hoo]A},
Van Gorkom -2 Pritzker ¢} w2} Al ko] 22718 4317 2 3ot aL, 10.8. o] ALE] &
NFeto] = Al oFebs Aol ekt 12l u, Van Gorkom 3} tHE oA 2 THA]
TAAA M E BA &2 ol A 2 2E 531, Van Gorkom 2 ©]AF3] Ao 2 Y
A E AESA FaL A AT Pritzker 7F =H] 8kl A2

A 2k o] = Van Gorkom ©] ©]AF3] o] ® 318k = )83} 2, Trans Union ol 7l
2 gk U &-o] 23FE o] AT

}\
T
O~
T8

(0

Trans Union ©]A}3]+= 10.8. 3] &) of| 4] =R} =} A} Salomon Brothers & 11-8-3}7] 2

A7 5}a1, Salomon Brothers = 10.21.5-8] T} & 1.21.7}4] A 3 2] v A} & Zro}
H ko) KKR ¥} GE Credit 7+ #4418 31819 1 715 = Pritzker 9

A Al oFo] EA sk A A A miF o] Eelstrtar Aestar 9l

FolshA] eol A= Al 3 9] M JAE Fr=t A sl

l

0,

)

d

Trans Union & A2 AFFE59 12.19.9]] Pritzker 2] v ol o] 3F A4 & A 7] 5} .
Trans Union 2 81.1.21. wj Zt 3} #&d sho off 2] A 17 (proxy statement) S H| SEC ol
A Z3tal T Al F135FS AL, 81.1.26.90 ©]A}3] & 7l F 5to] Prizker £F2] w2t A 2 &
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A 591 A9 slar 1.21. proxy ol F7F &= 7 2] gk H.<F (supplement) proxy = 1.27.
g 3k AT
Trans Union &] =558 2.10. /A H A A F5F3] 9ol 4] 69.9% 7} FA, 7.25% 7}
R, 22.85%7} 320l e shA| ot A& < QL8

(b) 145 < (Chancery Court)

141 M98 1982.7.6.2H9] T3 =] A] 22 4419 7 (unreported letter opinion)®’ & & (1)
Trans Union ©] A8 = A3 A B o) =53} HEE &sfo] w4 & 2 2lst]
Bdade] dFo] A8, (2 FFEY A2 AT RS ATl
olFojorn g WYL I ANE EFstolof gkl Atste] va ] BA S

AR AS

(~f

() diHd

218 (1) Trans Union ©] AF3] 7} 1980.9.20. Pritzker 2] 9154 ¢FS- 521 3}+= 2 9] 3F
_]

7)) deks A slth 14 M Ao A A e, = Trans Union o] A €] vl 2}
273 B9 7t A G Ao A-g 9ol E3E ThE ol thai A, thH U
1AW o] 15 9138k o] AF3] €] 9.20 H-E] 81.1.26.7b4] o] @917} WA © & -5k
AR AP HEE IAR oL vkl Al 5 AA AT 183
FAAR Fks A 1Al 1] AR e E 2 7 o) HA A Q] ks
Sl thar AF3shH®, 1 3 711] gheke] 7F gheko) o 3k AL V] Zol] WAl AL BAE

1A oM E FREA o 1 U 8-S BH1d S glith

8 Smith v. Van Gorkom, 488 A.2d 858, 864 (Del., 1985).

Ol e 1 AW Aol the 37k BeS 3kl thar &+l e (1) Trans Union ©] AF3] &= 9.20., 10.8. 2
81.1.26. 7} o] A}3] o] Pritzker o] vl 3 A1 QHS A A E = AL, (2) Pritzker 2F2] vl 4= A oF-
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AEsho] 1414 e] wre] shA) ebgkrha HAshACEO yrEee 14 )
wol WRshgE AR werbgel B AU S K Eaka g ol

419 27¢00), Tl
HeT 5 Qe 4P Uy A AR BAAIe) AL A P
AR WG, A AT LA AL ol atr]o] BEF BE AL Eo)

81.1.26. oF A g & o] N 2™, (3) Pritzker A| FH.TF {-2] g+ Al| 3 ZF<] A 2] 5 market test 7] {H5 2+
WS 4= A2, Trans Union & L2 gk Al| 329 A & & A& A gko] AUt Smith v. Van Gorkom,
488 A2d 871 %91 141 910] 9.20. 0| k5] o] A ofol] teke] ERg Au 4 3 HES} glo]
AE AL T mE A BT A9 2 Adwee] 930] 4854 eevhn dasih
T3 10.8.7) 81.1.26. 0] AL3] o] BA st Fefo] Aw 7k FETA] 5 o] 9lo],9.20.9] FIA R
AT Ao Y= X7 5= glrka FAskivh 14 Wdo] 9.20,, 10.8.7} 81.1.26. ©|AF3] Zhzbe th3k
S oA FE ddekA] eok7] el i e 242} o] grol] tidto] A 2& HES o] stal Tk
of ol v gk AekS sl

148 919] vl Zk7 ofe] ¥ & 2o] 81.1.26.00 ok WA S Th= B A1 K Fhete] sl A, o 912 9.20.
AR Aok 91010, A AT Ao mF WA T 0] 1Y) wlFel, 1AM ] FAH wbel] g o}
Wl =el7) gl o4, 1419 ol @ H A4 weke ek iv.

Trans Union ©] 81.1.26. ===l Al <=3k 1.9} proxy ol Al proxy o] E 35 #] kel ARA =

Pritzker }¢] /37l Van Gorkom 2] o] A}& o] Zrofah#] e hth= AR, $55 wi Z}71A o] Van
Gorkom o] A Qo] ATh= AR, o] AL3] 7} S|AL7EA] o] T gk @] -7 7 o] o A S ol 9k Skrh= AR,
CFO Romans 7} $55 ©] A4 gk 7} 7 o] of2hi= o1 A& A Al gk AR B A Q7FA o b gk A E & 3HA
A= AP S F7ER Tl o, iR U R S Ul8o] AR = o]AFE] 9.20.
o|ALs] o] Ao wZbol| it AU SIS FH O I HE o] % Lfofot st AL ER, 11
AR o] FIRRE O 2= FFol o gk 949 &k 4 4] (complete candor) & &7 7} o} ehar ghebs)ar, ekH gk
A%k gl e] of F o] ol thek YT H-F-E o] Abell 1o, 3]aL o]AbE o] o] & o] fEHA| Hakivtar
deto] =50 At o|absl o] QRS FR1E = gl o= 9] 14 9] 514 (conclusory) IS
718k A

O ot P A AP A tie 1A o] IS T sk W T AR A shke] W Bhet

Q9 F7]1S A &3k} (“Findings of fact, whether based on oral or other evidence, must not be set aside unless
clearly erroneous, and the reviewing court must give due regard to the trial court’s opportunity to judge the
witnesses’ credibility.” Rule 52(a)(6), Federal Rules of Civil Procedure) “™ &3t & 7 gk AL 7] 59

e 1A A wehS SRS = Qlof I, A o] AR AR S E A o' HES -S|
P ol 14 AL wheko] Qo] itk A A o] AL A7 gk ghal o] Q1S 7 §-ghaL gkt

1A ol A o] AR wHA deko] viAl 9l (= A 7)o Bl Aol A SAE SR 29 E

gto] 755l (substantial evidence rule) &AW 9L 1 FekS ) 2 Q1A S

G de 1AM Ao Holl tf 3k kol ts A= 2 2-4-E] thA] 7 E 3kt (de novo).

AR I ] 9] o] 97 A1 Q1 g0l = Tl R o] iRt Al A 9-¢)F o] denovo HEE Sk, AR R
o] 5}

7771 A w4 Q1 73 -l = H & :
L Smith v. Van Gorkom & Qg 2502 i BEe] F4 9 Uusg FH AT} (3-2). ol F
Ao Z2Ao g3k u & JAEE Ao}, B Fl= of 2 = Fa sk

e
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ue process Z= ol A L2t}

v E ] g 2R A 2T AN e
ol T T Aol r, o] &= 7k 2ol
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= 71E 9] due process A gHe] 7
tate] vl ko] A% I oW gk o] o) = H A o] glojof gL
3|21 5} 9 o}
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%2 AP = A o] 5" Amendment ol 2] &Fo], 4 3= 14™ Amendment ol ©] 3} due process <]

A
28-S Wh=t}. Caperton v. AT Massey Coal Co., Inc., 556 U.S. 868 (June 8, 2009). “It is axiomatic that ‘[a]
fair trial in a fair tribunal is a basic requirement of due process.’” [876] In Tumey v. Ohio, 273 U.S. 510 (1927),
“the Court stated that ‘matters of kinship, personal bias, state policy, remoteness of interest, would seem
generally to be matters merely of legislative discretion.” The Tumey court concluded the Due Process Clause
incorporated the common-law rule that a judge must recuse himself when he has ‘a direct, personal, substantial,
pecuniary interest’ in a case.” “As new problems have emerged that were not discussed at common law,
however, the Court has identified additional instances which, as an objective matter, require recusal. These are
circumstances ‘in which experience teaches that the probability of actual bias on the part of the judge or
decisionamker is too high to be constitutionally tolerable.” [] The first involved the emergence of local
tribunals where a judge had a financial interest in the outcome of a case, although the interest was less than what
would have been considered personal or direct at common law.” [876-877] “The second instance requiring
recusal that was not discussed at common law emerged in the criminal contempt context, where a judge had no
pecuniary interest in the case but was challenged because of a conflict arising from his participation in an earlier
proceeding.” [880]
“Due process requires an objective inquiry into whether the contributor’s influence on the election under all the
circumstances ‘would offer a possible temptation to the average ... judge to ... lead him not to hold the balance
nice, clear and true.”” [885]
“The Due Process Clause demarks only the outer boundaries of judicial disqualifications.” [889]
[A bit of background story re Caperton case]

%28 U.S.C. 47.
% 27 U.S.C. 144.
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GARRF o} AT DA Ol DAL, ol i 1] w §-Ake} 15 ] 212 %o] AL o] Falat

T g9, oAl FEFAFo] ALF M T ALl A9 ol 1= 3] 3] &lof of 3}

AuH o] AL ¢Jste] A Y Judicial Conference &= IR o] H 9]
] s

2] 7F % (Code of Conduct)S- =} 13} At} o] 542 o | -5 A <] 5t
al

1 =]
W EAHE 8] (ABA)E MR Eel T ol et 742 A e sl ar, -
FHRES 08 TG EE AN E 2] ATt

ii. Judicial independence & judicial ethics

>
L
4z
It
ines
1o
N

|Qko] B = vl {9 &2 (1) F-4 4 g 39 (impropriety) 2
-4 + 3 2] (appearance of impropriety) 2] =4 (2) & -4 (ex parte)
Ay Al A F-A -3 2o 54, (3) AA 25 A g (4) F-A g 54 v

Algk 2 (5) 578 AP A 719 Foll TS FaL ATE®® AL ex parte A FrU Al 0] A,

X
12
ol
i)
X
27
e,
5
32

95

A olgh Bl w92t H 159 SRE R, FEAEY Y A, A ExEY, TR, T2,
AFES E3H3kT} 28 U.S.C. 455(d)(2).

%28 U.S.C. 455.
Y u)aroll A FALE o] WS AL A o] L g Whofoknl ShrhE Wt flou, AAIRE A BE
ARl A A TS BArstal Atk dALR A sk 713l = WAL &2l qF g o] A 8-H
o, 1] M S AL 3] (American Bar Association)2] ¥ A} &2 3 3!31—1”3 (Model Rules for Lawyer
Disciplinary Enforcement) A 6 %o o]atH FAFES AU 77 S MEAL S AS ety g e
W5 AbE 0] AR A2 e 2 gloha Al kL Slek el kel Bl Fol i
AAA o] gl theh HEAL G278 S A&kl AAD = o, QA7 T kel gl gt
Fe] AR o MTAL Y 3= M TAL Felard Skl diR A AIE Al]be = 3
https://www.americanbar.org/groups/professional_responsibiIity/resources/lawyer_eth|cs_reguIation/model_rule
s for_lawyer_disciplinary_enforcement/rule_6/
% Vincent R. Johnson, “The Ethical Foundations of American Judicial Independence,” 29 Fordham Urban L.J.
1007 (2002) “The principles of judicial ethics which [1] prohibit ex parte communications and improper gifts, [2]
limit political activities of judges, [3] require judges to avoid certain problematic relationships, and [4] mandate
recusal from cases involving closely connected persons make a major contribution toward the independence of
the American judiciary.” [1027]
% ?i‘%} o] g FAb= ko] &efoll thgh =of oA MR Qo] HA| AN T ARk o] = (1)
S7bz Qletel Tk @& ARIS SR A e A% Q) wAkel AR
‘ﬂi_z/\}EO] AL -5 o] st ”%‘ 5 Oﬂ gk FA4 = #7183tk Alex Kozinski, “The Real Issues
of Judicial Ethics,” 32 Hosftra L.R. 1095, Summer 2004. (1) Work load & import & unimportant cases. “An
important part of the judicial function thus consists of allocating one’s time between the big and small cases....
but the risk that small and seemingly unimportant cases will be given insufficient attention is ever-present.”
“But how close a look any one judge takes in a particular case is strictly a matter of judge’s own conscience.
It’s one of the embedded ethical issues that no one ever talks about.” [1098] (2) Staff attorney’s work. Much of
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9 (2) ~ (5)8 T AlE sk A, A A g o SRk A = FA s A
HA 7 = 39 549 9IRS A A Y A E 1788k ot
iii. Appearance — on objective standard'®
HA A3 A B S Atk 22 reasonable person(3Fe] 2 ¢l Abgh)o] #EH BE
A8 A Wake] A (honesty), =S4 (integrity), 3534 (impartiality), 712
(temperament), T== H 30 &2 A o] A A (fitness) S ] Al (impaired) & 4= A= 2 -2

o]n] gt} 1% Reasonable person 7159 =4S 7 At Qo] JAo A A FY =

the 9™ Circuit cases are decided based on staff attorneys’ review, cursorily confirmed by judges without
independent review. (3) 13 other big&small issues.

100 Cynthia Gray, “Avoiding the Appearance of Impropriety: With Great Power Comes Great Responsibility,”
28 U. Ark. Little Rock L. Rev. 63 (2005). Appearance Standard. “In addition, the code of judicial conduct
provides in Canon 2 that ‘a judge shall avoid impropriety and the appearance of impropriety in all of the judge’s
activities,” defining an ‘appearance of impropriety’ in commentary as conduct that ‘would create in reasonable
minds a perception that the judge’s ability to carry out judicial responsibilities with integrity, impartiality and
competence is impaired.” The reasonable person standard is also present in code sections requiring a judge to
disqualify himself or herself from a case when the judge’s ‘impartiality might reasonably be questioned,” and
requiring a judge to conduct all extra-judicial activities so that they do not ‘cast reasonable doubt on the judge’s
capacity to act impartially as a judge.”” [64-65]

192 Canon 2, (A Judge Should Avoid Impropriety and the Appearance of Impropriety in all Activities),
Commentary 2A, Code of Conduct for United States Judges (Mar 12, 2019). &< 3+ &7} ABA 2]

P HAG-Z g ol = 325 o] Qlt}. Canon 1, Rule 1.2 (Promoting Confidence in the Judiciary), Comment
[5], ABA Model Code of Judicial Conduct (Aug 10, 2010).

12 ABA Model Code = “§-21 7S W f, 14 e Rl =0 74 o] 919k 2l ko] 314,
CYA, THAS EAA 7= Y S on s ar 4 o] 3t} Proposed Revised ABA Model Code of
Judicial Conduct As of October 31, 2006 , at 18 (October 31, 2006).

103 Ronald D. Rotunda, “Judicial Ethics, the Appearance of Impropriety, and the Proposed New ABA Judicial

Code,” 34 Hofstra L.R. 1337 (2006). “because the duty of the judge to avoid an appearance of impropriety is a
separate rule, its invocation is not limited to charges requiring disqualification.” [1341]
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RAASA 2D 5 = A FA W =4 FolX 23 ATk ABATH

2006 el Model Rules (1990)2 =3t A F-AdatA B 4 = AL 54

Unspoken communication as improper: -4 234 B 4= &= 5o+ F4 A3

AAE = 3= A iEnt oby e} bA A /1 wlAIA], BH =+ 4] (body language) & =

yotE, g3t dagle HE A E AdFeteE 5o A= xEY 1Y
A E-oF AFto] Q1= Abstol W o] 32 %] X (official letterhead) S ©] &-3}+= 74 ¢ =
FAAG P2 A" 5 Ykl

=]
AR Sl A FASA i A% B AR EoR Helshs A9 Pl

RARFAL RAH LA 2.
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o] & 240l A A Abe] Bl o] e A ol A Fak L 9lo] kel ALES
FAAR AdetBA ARSI F AR W) W o) Tz AL & FA)aHA
eroxtt. olel disl vlubrh o A2 H Yol At TAAE ] dA

104 Alex Kozinski, “The Real Issues of Judicial Ethics,” 32 Hosftra L.R. 1095, Summer 2004. . “My problem
with the appearance of impropriety standard isn’t so much that it’s bad on its own terms, though | think it
probably is. Rather, the standard promotes the wrong idea — that in order to keep judges from acting unethically,
ethical rules must prevent judges from appearing to act unethically. It also seems to suggest the converse: that

is judges appear to be acting ethically, they probably are. Nothing could be further from the truth. A judge can
appear to act ethically and still betray his responsibility in essential respects, and in ways that no one will ever
know about. Increasing the number of rules and prohibitions — making sure that judges don’t attend conferences
at swank resorts with plush golf courses — will do absolutely nothing to increase judicial responsibility where it
counts.” [1105]

105 Cynthia Gray, “Avoiding the Appearance of Impropriety: With Great Power Comes Great Responsibility,”
28 U. Ark. Little Rock L. Rev. 63 (2005). “This application of the appearance standard reflect the reasonable
person’s understanding that much of human communication is unspoken, between-the-lines, with winks and
nods, and depends on what goes without saying. Gratuitous references to the judicial office, for example, have
been held to impliedly but obviously and inappropriately invoke the prestige of the office even absent an express
request for favorable treatment.” [68]

“Moreover, in the context of legal proceedings, an attempt to influence is inherent in even a simple inquiry from
a judge to an individual such as a police officer, prosecutor, or other judge who is aware of the inquirer’s
judicial status. Any communication from a judge in that situation may be perceived as ‘backed by the power
and prestige of judicial office” and constitute an implied request for a favor.” [69]

Use of official letterhead in businesses that judges are involved in as individual or non-judge are taken to be
improper use of the office prestige. [72]
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1% 1 re Fine, 13 P.3d 400 (Nev, 2000). A family court judge appointed her cousin as mediator in one case
without disclosing the familial relationship to the parties. In spite of the fact that the cousin was the only
mediator known to the judge in the relevant area, the Commission found that the cousin was appointed in part
due to the family relationship, thus suffices to show clear and convincing evidence of finding favoritism and
nepotism. [411]

197 Huffman v. Arkansas Judicial Disc. & Disability Comm., 42 S.W. 3d 386 (Mar 22, 2001). Judge Huffman, a
judge at Benton County Chancery Court, was in court on Sept 15, 1999, when only one other judge was present
but was presiding in a trial and not available for taking on new matters, received an ex parte petition for a TRO
against a union from Walmart. Huffman and his wife owned about 12,000 shares of Walmart, worth about
$700,000. In two previous cases involving Walmart, Huffman disclosed his financial interest to the parties and
on request recused himself. Finding no other judge available and feeling that the TRO petition required
immediate attention, Huffman reviewed and granted the petition. The Commission found his action to be in
violation of Canons 2A and 3E(1) of the Arkansas Code of Judicial Conduct.

108 Alex Kozinski, “The Real Issues of Judicial Ethics,” 32 Hosftra L.R. 1095, Summer 2004. Argues that
disclosure of stock ownership and having to recuse from cases where the company is a party — is simply not
applicable as having just a small investment has no effect on his judgment. [1105]
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199 Cynthia Gray, “Avoiding the Appearance of Impropriety: With Great Power Comes Great Responsibility,”
28 U. Ark. Little Rock L. Rev. 63 (2005) . “Similarly, the New York Commission concluded that a judge’s
impartiality was suspect when he presided over ten cases in which mentally disabled, institutionalized patients
were represented by an attorney with whom he had a romantic relationship even though in each case his
decision was contrary to the attorney’s position.” [In re DiBlasi, Dtermination (N.Y. State Comm’n on Jud.
Conduct Nov 19, 2001) [n. 71, 78]

“When a judge presides over a case involving a close friend, an appearance of partiality arises without any
evidence of actual special treatment or even the expectation of special treatment.” [79]

119 | eslie W. Abramson, “Canon 2 of the Code of Judicial Conduct,” 79 Marq. L. Rev. 949 (1996). “Courts that
have thoughtfully considered the framework for an appearance of impropriety analysis have applied a totality of
the circumstances approach and deemed the following issues necessary for resolution: 1) the historical context
for the gift, e.g., was the donor in a special position to influence the judge; 2) the judge’s view of the disputed
facts, e.g., was the judge aware of any improper motive by the donor; and 3) the judge’s reputation as an ethical
and respected jurist. Based on these inquiries, a court will determine whether a reasonable person would
conclude that a violation of Canon 2 had occurred. In other words, after considering all the circumstances,
would a reasonable person’s perception be one of suspicion.” [957]

1 Vincent R. Johnson, “The Ethical Foundations of American Judicial Independence,” 29 Fordham Urban L.J.
1007 (2002) “The danger posed by gifts and similar benefits is actually two fold. First, there is the risk that a
decision will be made by a judge who has been improperly influenced by a gift. Second, even if the judge has
not been improperly influenced, there is a risk that the public will perceive a lack of impartiality.” [1018]

12 In re Cunningham, 517 Pa 417, 538 A.2d 473 (Pa 1988) (1) Judge receiving a one time give of $500 from a
local roofers union and disclosing the gift in the annual financial disclosure statement, (2) a judge receiving
$300 and distributing it to other employees of the court were removed from the bench. “If the jurists knew or
should have known that the ‘gift” was being offered to curry favor with him or her in the performance of their
judicial responsibilities, and the acceptance of such ‘gifts” would constitute a prohibited activity under section
17(c), without regard to the provision of the Code,” [428] “In this context, it should be noted that the fact that
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the value of the ‘fee, emolument or perquisite’ may appear de minimis is of no significance if it was given and
received to influence the judicial officer in the performance of his or her judicial responsibilities.”[430]

13 1n re D’Auria, 67 N.J. 22, 334 A.2d 332 (N.J. 1975) D’ Auria sitting as judge in a Division of Workers’
Compensation, had over a 16 month period had lunch with attorneys and doctors and others appearing in the
Compensation Court, with the lunch paid for by the others. Appearance & receiving gifts of lunch from those
who have business with the court is inherently wrong. “It has a subtle, corruptive effect, no matter how much a
particular judge may feel that he is above improper influence.” [24-25]
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115 Adams v. Comm. On Jud Perf, 10 Cal 4™ 866, 897 P.2d 544 (Ca 1995). (1) After judgment for damages was
entered, but pending appeal, for claims of cost & attorney’s fees, the judge called the plaintiff, a car dealer, to
ask for a used car, took delivery before finalizing the price or paying, later paying for a lower than market price
(the transaction and the price were found to be improper), (2) after the case had been concluded, the judge called
the dealer and sought a used car for his daughter, took delivery upon 1/2 payment, and later sought the actual
price and paid 1/4 (the rest 1/4 being paid by the lawyer of the dealer) (the transaction was found to be
improper), (3) after the case, the dealer sent a sweater of $150 value to the judge, the judge accepted the gift and
disclosed it in his financial disclosure stmt, (found to be improper to have accepted the gift, (4) judge attended a
celebration dinner for the case by the lawyer (found to be improper attendance) — the judge was removed

118 Miss. Com’n. On Jud. Perf. V. Dodds, 680 So. 2d 180 (Miss. 1996). “For a judge to merely listen to another
person involved in pending litigation is a violation of Cannon 3A(4).” The judge’s “contention that he did not
possess any bad motives and engaged in the practice in order to accord fairness to the litigant does not make [his]
practice any less violative of this Court’s holdings in Gunn and Chinn.” [198]

U ep judge may consult with court staff and court officials whose functions are to aid the judge in carrying out
the judge’s adjudicative responsibilities, or with other judges, provided the judge makes reasonable efforts to
avoid receiving factual information that is not part of the record, and does not abrogate the responsibility
personally to decide the matter.” “A judge may consult with other judges on pending matters, but must avoid ex
parte discussions of a case with judges who have previously been disqualified from hearing the matter.” Rule
2.9(A)(3) & Comment [5], ABA Model Code of Judicial Conduct, “A judge may consult with other judges or
with court personnel whose function is to aid the judge in carrying out adjudicative responsibilities.” Comment
3A(4), Canon 3(4), Code of Conduct for United Sates Judges.
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118 people v. Hernandez, 160 Cal.App.3d 725 (1984). At a sentencing hearing, defendant’s counsel referenced a
precedent with which the presiding judge was not familiar; the judge, after the hearing, called the judge of the
precedent and discussed the holdings of that case; at the next hearing, the presiding judge disclosed in open
court the fact and nature of his call to the other judge, held that the precedent did not stand for the position
claimed by the counsel and made a ruling. On appeal, the court held that such discussion of the law did not
violate Canon 3A(4) — citing its commentary that “It does not preclude a judge from consulting with other
judges, or with court personnel whose function is to aid the judge in carrying out his adjudicative
responsibilities.” [739] See Andrew L. Kaufman, “Judicial Ethics: The Less-Often Asked Questions,” 64 Wash.
L. Rev. 851, 857 (1989). There Kaufman, a judge, states that “an appellate judge discussing a case with less than
the entire panel of appellate judges” would be entirely proper. [858]

119 vincent R. Johnson, “The Ethical Foundations of American Judicial Independence,” 29 Fordham Urban L.J.
1007 (2002) Ex parte Communication. “The rules ban not merely private communications between a judge and
a litigant or the litigant’s lawyer. They also prohibit a wide range of undisclosed communications between a
judge and any other person about the merits of a case.” [1015] “It is difficult to overstate the importance of the
rules against ex parte communication.” [1016]

120 Matter of Riley, 142 Ariz. 604, 691 P.2d 695 (Ariz. 1984) Judge Riley, before elected to the post, as deputy
county attorney, made ex parte statement to the presiding judge in a case regarding d defendant about to be
sentenced, was reprimanded, among other misdeeds, as a judge.
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122 Matter of Santini, 126 N.J. 291 (N.J. 1991) A part time municipal judge, maintaining private practice, found

his client subject to building code violation enforcement in a neighboring county, called the clerk and the
presiding judge — the presiding judge recused from the case, the municipal judge was reprimanded publicly.

123 Matter of Larsen, 532 Pa 326 (Pa 1992). A Supreme Court justice learned of a tip from an anonymous
source regarding a possible bankruptcy fraud, visited and orally informed the presiding judge in the case. Such
notice was improper ex parte communication, a public reprimand was given to the Supreme Court justice.
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124 Miss. Com’n on Jud. Perf. V. Brown, 761 So. 2d. 182 (Miss, 2000). Judge Brown made several calls to the
arresting officer and the presiding judge on his son’s dui case. “Notwithstanding Judge Brown's denials of
misconduct, his admission that he contacted these officials with regard to his son's DUI irrefutably supports a
finding of misconduct.” [184] The court cited another case to the same result: “The committee that heard the
judge’s case found that the judge was aware that his telephone call, whether made innocently or not, would
result in preferential treatment of his brother. Thus, the court held, regardless of whether the judge’s intentions
were innocent, ‘the appearance that Judge Snow intervenend to obtain favorable treatment from the police for
this brother plainly undermines public confidence in the integrity and impartiality of the judiciary.”” [185]
[citing In re Snow’s Case, 140 N.H. 618, 674 A.2d 573 (1996)]

125 stephen L. Wasby, “The Code of Judicial Conduct and Lawyers’ Ethics: A Little Case Study,” 28 Just. Sys. J.
448 (2007). 9" circuit’s judgment, perhaps new, relating to Truth in Lending law, that banks had to disclose
acceleration fees and any interest refund, drove some lawyers to write to the court and to individual judges about
the need to review the judgment — the judges were concerned that such letters amounted to ex parte
communication with judges on pending litigation case, thus contrary to lawyer’s ethics rules.

126 Nevada Commission on Ethics v. Carrigan, 564 U.S. 117 (June 13, 2011). Recusal law regarding congress is
not violative of the 1% Amend, freedom of speech.

127 Debra Lyn Bassett, “Recusal and the Supreme Court,” 56 Hastings L.J. 657 (2005). “Avoiding the
appearance of impropriety requires a judge to withdraw from a case when the judge’s impartiality in a matter
might reasonably be questioned.” [658]

128 Code of Conduct for United States Judges, Judicial Conference (last update 2019)

Canon 2C(1) “A judge shall disqualify himself or herself in a proceeding in which the judge’s impartiality might
reasonably be questioned, including but not limited to instances in which:

i. The judge has a personal bias or prejudice ..

ii. The judge served as a lawyer in the matter in controversy, or a lawyer with whom the judge previously
practiced law served during such association as a lawyer ... or ... a material witness

iii. The judge knows that the judge ... or the jduge’s spouse or minor child residing in the judge’s
household, has a financial interest in the subject matter ... or any other interest that could be affected by the
outcome of the proceeding

\Y2 The judge or the judge’s spouse, or a person related to either within the third degree of relationship, or
the spouse of such a person is:
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Q) A party to the proceed, or an officer, director, or trustee of a party;

2 Acting as a lawyer in the proceeding;

3) Known by the judge to have an interest that could be substantially affected by the outcome of
the proceeding; or

4 To the judge’s knowledge likely to be a material witness in the proceeding
V. The judge has served in governmental employment ... participated as a judge, counsel, advisor, or

material witness ... or has expressed an opinion concerning the merits of the particular case in controversy

129 Debra Lyn Bassett, “Recusal and the Supreme Court,” 56 Hastings L.J. 657 (2005). (1) 28 U.S.C. Sec 47
covers trial judges, (2) Sec 144, only to district court judges, (3) Sec 455, applies to all judges, including
Supreme Court justices, but the Justices refuses to be bound by it, (4) Statement of Recusal Policy, signed by 7
justices in 1993. [671-672] The Court relies on the “duty to sit” doctrine, which was eliminated by the Congress
in 1974 when it amended Sec 455 to apply to the Justices as well. The Supreme Court adopted Sec 455 to lower
court judges and held “in the San Paulo State case, noting that section 455(a) ‘requires judicial recusal “if a
reasonable person, knowing all the circumstances, would expect that the judge would have actual knowledge” of
his interest or bias in the case.”” [678] “Thus, the Supreme Court has made it clear that it has no intention of
following the strict proscriptions of section 455, and instead believes that the Court’s unique nature justifies a
less-demanding recusal standard.” [681]

139 Michael Stokes Paulsen, “Marbury’s Wrongness,” 20 Constitutional Commentary 343, 2003. Marbury v.
Madison is a milestone case that stands for the principle of judicial review of law for constitutionality — but
Marshall should have disqualified himself and not sit on the case as he, as Secretary of State, failed to deliver
the commission that resulted in the case. “a judge should not sit on a case in which the propriety or legal effect
of his own acts or omission sin a different, non-judicial capacity, on precisely the same specific transaction at
issue in the case, are themselves the basis for the legal claim, was just as sound a principle in 1803 as it is today.
181 3}~ Al Hato] Bolo] #odalgwl 14 34 9] & Ao 23t 5= girfE A S 1940 A EE
Holt}, 28 U.S.C. 847, Notes. Joshua Glick, “Comment: On the Road: The Supreme Court and the History of
Circuit Riding,” 24 Cardozo L. Rev. 1753 (Apr. 2003). “This was problematic because the justices sitting
together as the Supreme Court heard on appeal the same cases that they had heard on the circuit bench. ...
While the Court had informally adopted a practice by which justices would not adjudicate cases in which they
had been involved below, it was sometimes necessary for all available justices to participate in order to have a
quorum.” [3]
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132 R v. S (RD), 3 S.C.R. 484 (Canada Sup Ct, 1997). In a case of a 15 year old black boy for resisting arrest
and assaulting the police, the judge commented that, though not the particular police, at times overreacted and
did not testify truthfully, dismissed the case. The Court found no other evidence of bias in the trial, but the
statement presented a reasonable apprehension of bias and ordered a new trial. “A reasonable apprehension of
bias, if it arises, colours the entire trial proceedings and cannot be cured by the correctness of the subsequent
decision. The mere fact that the judge appears to make proper findings of credibility on certain issues or comes
to the correct result cannot alleviate the effects of a reasonable apprehension of bias arising from the judge’s
other words or conduct.” “Actual bias need not be established because it is usually impossible to determine
whether the decision —-maker approached the matter with a truly biased state of mind.” [486]

133 Debra Lyn Bassett, “Recusal and the Supreme Court,” 56 Hastings L.J. 657 (2005). “Indeed, historically, the
only basis for recusal was financial interest.” [663] “‘[A particularly] troubling thing about current recusal
jurisprudence is the emphasis the Court places on financial ties, to the apparent exclusion of all other
entanglements.”” [665]

134 Debra Lyn Bassett, “Recusal and the Supreme Court,” 56 Hastings L.J. 657 (2005). “The I’'m not biased’
approach to potential recusal situations implicates two concerns. First, and most importantly, the ‘I’m not
biased’ approach completely misses the point of recusal standards. Neither the federal recusal statute nor the
ethical codes, by their terms, require actual bias in fact, but instead require recusal when appearances might
suggest bias to an outsider.” [669-670] “The second concern implicated by the ‘I am not biased’ approach is the
reality that such insistence often, in fact, suggests exactly the opposite.” [669-671]
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135 |_ynne H. Rambo, “High Court Pretense, Lowe Court Candor: Judicial Impartiality After Caperton v. Massey
Coal Co.,” 13 Cardozo Pub Law, Policy & Ethics 441 (2015). Supreme Court Refused to be Bound by 455.
“Chief Justice Roberts has stated that the members of the Supreme Court do consider themselves governed by
section 455, the federal disqualification statute, which requires recusal whenever their impartiality might
reasonably be questions. But when making that decision, the Chief Justice has said, the justices must also
consider that no one can substitute for the, and so ‘if a Justice withdraws from a case, the Court must sit without
its full membership.” [] Finally, at the Supreme Court level, each judge herself or himself is the sole arbiter of
disqualification questions. [] In the Chief Justice’s view, peer review ‘would create an undesirable situation in
which the Court could affect the outcome of a case by selecting who among its Members may participate.” [457]
State Sup Cts Also Take on the Sup Ct, but Not Work Well. “As the egregiousness of the case shows, however,
the constraints were no functioning properly, primarily because West Virginia and numerous other states had
been allowing judges to decide individually, without any full court back-up, whether their impartiality might
reasonably be questioned.” [475]

Sup Ct Must Change. “With Caperton those judges accept an additional limitation that has been given
constitutional dimension: that they conduct themselves in such a way that their impartiality cannot reasonably be
questioned. But if the high Court itself cannot show some humility and rein itself in, the lower courts are
unlikely to as well.” [495-496]

138 Debra Lyn Bassett, “Recusal and the Supreme Court,” 56 Hastings L.J. 657 (2005). ““On Dec. 15, [2003], the
Supreme Court accepted the case [against Cheny, V.P.] and schedule it for hearing.” On January 5, 2004,
Justice Scalia went duck hunting with Cheney under circumstances that caused a loud — and sustained — outcry.
In a written response to the Los Angeles Times after the hunting incident first attracted media attention, Justice
Scalia denied any impropriety, stating, ‘I do not think my impartiality could reasonably be questions.” Justice
Scalia’s decision to participate in the case was unreviewable.” [659-660]

37 Rules 5 & 11, Ch. 3, Rules for Judicial-Conduct and Judicial-Disability Proceedings, Guide to Judiciary
Policy ,
https://www.uscourts.gov/sites/default/files/judicial conduct and disability rules effective march 12 2019 0

df,
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138 Rule 24, Rules for Judicial-Conduct and Judicial Disability Proceedings.

139 https://cjp.ca.gov/icomplaint_process/.

10 8 s ol thato] A A S W& el A~ AnF 1 A9 Aol 3 Judicial Council 2] & A A =
4 g 9ol dist uj-8-o] ZhEFEAIE A5 o] k.
http://media.graytvinc.com/documents/Judicial+Council+Order.pdf. Smith ¥ #-& A5 14k 1) 8-of] t 5} <]
13 A A1S 0L, F7h 2AHE e B3, 2016 D 252 Adst] Wl gl 2ALE 0 ghratglch
http://www.ca5.uscourts.gov/docs/default-source/default-document-library/complaint-of-judicial-misconduct-
against-u-s-district-judge-walter-s-smith-jr-(september-29-2016-order).pdf?sfvrsn=2.

W o) 2 o] 788 1] 0}5= Commission on Judicial Performance ¢ &) A &= £g}¢l o 2 3keldt 4= gt}
https://cjp.ca.gov/decisions by type of discipline/.
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14% Charles Gardner Geyh, “Informal Methods of Judicial Discipline”, 142 University of Pennsylvania Law
Review 243.” [1993] - “In the Ninty Circuit, for example, a complaint was filed with respect to a district
judge’s handling of a status conference. The chief circuit judge dismissed the complaint. While the chief judge
alluded to problems significant enough to merit corrective action, he concluded that the judge’s handling of the
conference did not rise to the level of prejudice to judicial administration. [{] In short, misconduct complained
of may have to reach a certain magnitude before it will be deemed prejudicial to judicial administration.
Misconduct falling short of that level must be handled, if at all, by other means.” [253] [but under § 352(a), the
chief judge who conducts a limited inquiry, may, by written order, dismiss.] - “To the extent that formal
complaints are neither filed by complainants nor identified by chief judges, the § 372(c) process is not trigged,
and the conduct at issue must be addressed, if at all, by some other means.” [259] [ § 372 —now § 352 —is the
formal disciplinary proceeding] “There is a general consensus among judges, legislators, and academics that
informal action has been and remains the judiciary’s most common response to episodes of judicial misconduct.”
[280]

“The chief judges investigate and address a wide range of misconduct, but responses to the questionnaire

identify decision-making delay most frequently.” [281] Delay in adjudication is a major source of complaint &
the article devotes a significant part of its pages to the topic.

“Also mentioned in a range of questionable behavior taking place in the courtroom: sleeping or appearing drunk
on the bench; excessively abusing lawyers, parties, or witnesses; making inappropriate remarks, including but
not limited to comment reflecting racism or gender bias. Extrajudicial misconduct is also addressed informally:
sexually harassing staff or others; dating a juror; consorting with a defendant; living outside the judicial district;
drinking excessively at lunch; being arrested for driving under the influence; and allegedly receiving an
excessive teaching salary.” [281]

bz H I AAF A A o Bek A A& gl Y ﬂxwaﬂmudsgemwmﬂ-
<HZ- AL A v 2] F A 5o FA7F U= A9 T A AAEAAS AXNA G ALRE
T SAY AR 5o AR & FHeAY A& FH st v 32 H o2 A A& 7k
397 =EA] & [667]
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917k Gobd 5 9

e zoluha= el dA 9471 6 o] -0 et fnt Aol st
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Yo ke« AL A AAL of] 3 A S sknl 8 Al 553 2014 1 69, 613-694 1. -
vt g AR I 24 e Ao %iﬂb} TA A HEo] gl FEFST e %M = Wko A} d
) &to] AFEES WAL o] 1 -5 v REEATE o] 2 sk 2] 131 Ald <] *J%?t
AAANEZ7F =28k 7] vl 2 Wt} [632] “1evt A A A& 7F EFekA] kol =
AbsE] = A P e AR = A A g D}” [631-632]

“d3 HAAAR- AN ARY F5FTFF L 37 978254, 7]Ehe] A ol=3d 9
AN &7 A-GH T} 2009.11.2. 717 5 7] A7FA = A AAFel EAIgle] 31, 2006.10.27. 71173
ANA =239 AAA A7 QLA [ B2 AA AFIES 2 AAA E«] a2 AA S ¢
AR F9-7F v LA H T [678]

146 <[ ike the Model Rules for Lawyer Disciplinary Enforcement, the Model Rules do not adopt any statute of
limitations. The conduct of a judge, no matter when it has occurred, is always relevant to the question of fitness
for office. The time between the commission of alleged misconduct and the initiation of a complaint based on
the conduct is relevant to whether and to what extent discipline should be imposed, but is not relevant to limit
the commission's power to investigate.” Preface to the ABA Model Rules for Judicial Disciplinary Enforcement,
1994,

https://www.americanbar.org/groups/professional responsibility/model_rules judicial disciplinary enforcemen
t/preface/ accessed on 2019.5.31. This Model Rules accompanies the ABA Model Code of Judicial Conduct.
[criminal charges are subject to their relevant statute of limitation, but for judicial disciplinary enforcement, an
administrative action, no such is recommended under the ABA model rules]

17 California Constitution Sec 18(d) holds, “except as provided in subdivision (f), the Commission on Judicial
Performance may (1) retire a judge for disability that seriously interferes with the performance of the judge’s
duties and is or is likely to become permanent, or (2) censure a judge or former judge or remove a judge for
action occurring not more than 6 years prior to the commencement of the judge’s current term or of the former
judge’s last term that constitutes willful misconduct in office, persistent failure or inability to perform the
judge’s duties, habitual intemperance in the use of intoxicants or drugs, or conduct prejudicial to the
administration of justice that brings the judicial office into disrepute, or (3) publicly or privately admonish a
judge or former judge found to have engaged in an improper action or dereliction of duty. The commission may

46

O >’_\|L [‘ﬁ',



https://www.americanbar.org/groups/professional_responsibility/model_rules_judicial_disciplinary_enforcement/preface/
https://www.americanbar.org/groups/professional_responsibility/model_rules_judicial_disciplinary_enforcement/preface/

Al & 7] kol vlaLske] Ahds] 71 doltth gz oLt 9], ujA] A Fo] 4] 2016 1 W 9]
AAAol tdte] Al &7 7+S 8819 0118 wkg) o] Z o] 73ske] 2019 W A QHS
7 3] 3} o 14

&

3. As
FHIE O] APY - A2 7} A 2ShehE A3 18 A shel of fhehis A Y Q14 e
QU HTh o % $lske] 58] Al ST FASHE W ANA L Boke] AR

AL A ste] Lo, A kAl AL Aol A o 2] & 1] el Abe) A
042 Q175 25 glo] WAITES A eka] 5 FA5HE o ¢] yete] o sfol

also bar a former judge who has been censured from receiving an assignment, appointment, or reference of work
from any California state court. Upon petition by the judge or former judge, the Supreme Court may, in its
discretion, grant review of a determination by the commission to retire, remove, censure, admonish, or
disqualify pursuant to subdivision (b) a judge or former judge. When the Supreme Court reviews a
determination of the commission, it may make an independent review of the record. If the Supreme Court has
not acted within 120 days after granting the petition, the decision of the commission shall be final.” [6 year +
current term time limit does not apply to “admonish”]

Supreme Court justices and appeal court judges have 12 year terms. https://www.courts.ca.gov/13069.htm.
Superior Court judges serve 6 year terms. https://www.courts.ca.gov/documents/California_Judicial_Branch.pdf
at 3.

148 http://jtc.courts.mi.gov/docs/MCR9.200.MSCProposedRevisions.8-11-2016.pdf. Michigan Court Rules
9.220(c) to be amended to “Except when the commission determines otherwise for good cause, any complaint
filed more than three years after the grievant knew, or in the exercise of reasonable diligence should have known,
of the existence of a violation of the Code of Judicial Conduct, shall be dismissed by the commission. When the
last episode of an alleged pattern of recurring judicial misconduct arises within the three-year period, the
commission may consider all prior acts or omissions related to such an alleged pattern of conduct.”

149 https://courts.michigan.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Adopted/2015-
14 2019-04-11 FormattedOrder AmendtOf9.200.pdf. Michigan Supreme Court, by order ADM File No.
2015-14, dated 2019 Apr 11, rejected the proposed change to Rule 9.220(c) regarding 3 year statute of
limitations.

130 Miss. Comm. On Jud. Perf. V. Dodds, 680 So. 2d 180 (Miss. 1996). Dodds did not stand for the election in
1995, thus left the office in Jan, 1996 — one Justice, joined by another, dissented as the case being moot. The
majority felt that the issues are of public interest enough and that one should not be able to avoid disciplinary
action by resigning or running out his term. [note 1, 207]

Phukg, col 2l Ake] - PN S fbel gk WA aF > Aed g Heh A1 529 A 23, 2011
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Smithv. Van Gorkom (22H¢015 o8 1085) ¥ ()
Smith v Van Gorkom, 488 A. 2d 858 - Del : t1™<l 1985

488 A.2d 858 (1985)

Alden SMITH € John W. Gosselin, ©F& €] 3L Appellants,
V.
Jerome W. VAN GORKOM, Bruce S. Chelberg, William B. Johnson, Joseph B. Lanterman,
Graham J. Morgan, Thomas P. O'Boyle, W. Allen Wallis, Sidney H. Bonser, William D.

Browder, @2t1o] ® <1 €l Trans Union Corporation, 22F1°] ®H <l €1 Marmon Group,
Az}4o] <2l GL Corporation, Delaware corporation ] New T. Co., ¥ 3L o}, Appellees.
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AE: 19849648114
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Prickett, Jones, Elliott, Kristol & Schnee, Wilmington 5 21 ¢] William Prickett (2] =t ¥ <1) 2
James P. Dalle Pazze, 3! Shank, Irwin, Conant & Williamson, Dallas, Tex %~ ¢12] Ivan Irwin, Jr.
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