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Abstract

Woori Bank of Korea invested about $1.5 billion in 2005 and 2006 in collateralized debt securities
(“CDQ”) issued by various banks (actually, their offshore SPVs) and linked to mortgage backed
securities issued in the U.S. In the aftermath of the financial crisis in 2007-2008, Woori Bank wrote
off most of the investment and brought actions in the U.S. federal court against Citigroup, Merrill
Lynch, Royal Bank of Scotland, and others. Unfortunately for Woori Bank, its suits were dismissed
with prejudice for failure to meet the heightened pleading requirements under §9(b) of the Federal
Rules of Civil Procedure or being time barred under §766 of the Korean Civil Code. It appears that
the purchase agreements under which Woori Bank purchased the CDOs all specified New York law
and courts as their governing law and venue. The dismissals are in sharp contrast to several other
litigations which were brought by several foreign funds against the same banks, under almost
identical fact patterns, in New York State Courts, that have been sustained over similar motions to
dismiss for failure to meet the §9(b) pleading requirements. And, the findings by the Woori courts
that Woori Bank was time barred under the Korean Civil Code may have been incorrect. In addition,
Woori Bank may have been able to bring the claims in Korea under the Financial Investment
Services and Capital Markets Act of Korea. This case also strongly suggests that investors in
securities in private offerings abroad should no longer accept the New York law and venue as matter
of course and require governing law and venue of the jurisdiction where the transaction takes place.
[The paper is in Korean.]
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3 Woori Bank v. CitiGroup Global Markets, Inc., 12-cv-3868 (S.D.N.Y. Aug. 5, 2014).
14 Section 11:

“(a) In case any part of the registration statement, when such part became effective, contained an
untrue statement of a material fact or omitted to state a material fact required to be stated therein or
necessary to make the statements therein not misleading, any person acquiring such security (unless it is
proved that at the time of such acquisition he knew of such untruth or omission) may, either at law or in
equity, in any court of competent jurisdiction, sue [issuer, directors, officers, and experts].
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1 Section 12:
“(a) IN GENERAL.—Any person who—

(1) offers or sells a security in violation of section 5, or

(2) offers or sells a security (whether or not exempted by the provisions of section 3, other than
paragraphs (2) and (14) of subsection (a) thereof), by the use of any means or instruments of
transportation or communication in interstate commerce or of the mails, by means of a prospectus
or oral communication, which includes an untrue statement of a material fact or omits to state a
material fact necessary in order to make the statements, in the light of the circumstances under
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which they were made, not misleading (the purchaser not knowing of such untruth or omission),
and who shall not sustain the burden of proof that he did not know, and in the exercise of
reasonable care could not have known, of such untruth or omission,

shall be liable, subject to subsection (b), to the person purchasing such security from him, who
may sue either at law or in equity in any court of competent jurisdiction, to recover the consideration paid
for such security with interest thereon, less the amount of any income received thereon, upon the tender of
such security, or for damages if he no longer owns the security.

2

16 Section 10(b):

“To use or employ, in connection with the purchase or sale of any security registered on a national
securities exchange or any security not so registered, or any securities-based swap agreement (as defined in
section 206B of the Gramm-Leach-Bliley Act), any manipulative or deceptive device or contrivance in
contravention of such rules and regulations as the Commission may prescribe as necessary or appropriate in
the public interest or for the protection of investors.”
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48] 7F &= o] 9l a1 X5 = “Liabilities Under the Federal Securities Laws: Sections 11, 12, 15 and 17 of
the Securities Act of 1933 and Sections 10, 18 and 20 of the Securities Exchange Act of 1934,” Wachtell, Lipton,
Rosen & Katz, Paul Vizcarrondo, Jr., August 2013

(http://wirk.com/docs/OutlineofSecuritiesLawL iabilities2013.pdf) = 21t}
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18 Gustafson v. Alloyd Co., 513 U.S. 561 (1995). o} 2] z+5= 27 3%
9 Rule 10b-5:

“It shall be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce, or of the mails or of any facility of any national securities exchange,

a. Toemploy any device, scheme, or artifice to defraud,

b. To make any untrue statement of a material fact or to omit to state a material fact necessary in
order to make the statements made, in the light of the circumstances under which they were made,
not misleading, or

c. Toengage in any act, practice, or course of business which operates or would operate as a fraud or
deceit upon any person,

in connection with the purchase or sale of any security.”

20 5choenbaum v. Firstbrook, 405 F.2d 200 (2™ Cir. 1968), rev’d on reh’g on other grounds, 405 F.2d 215
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