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Abstract

Directors and controlling shareholders of corporations owe a fiduciary duty to corporations and
minority shareholders. This duty includes duty of loyalty and duty of care. In the U.S., duty of loyalty
requires the fiduciaries to put the interests of the company and the minority shareholders ahead of their
own. Any transaction involving the company and where a fiduciary’s interest is involved on one side
or both sides requires the transaction be reviewed under the entire fairness standard. Because
capitalism itself is built on the robustness of this duty of loyalty, any breach of duty of loyalty is dealt
with harshly with little leeway. Duty of care is less strict and, under the business judgment rule, allows
much latitude to fiduciary and applied, in most cases, under the gross negligence standard. In Korea,
reviews of potential breaches of duty of loyalty and duty of care appear to be subject to the same set of
standard, and under a simplified regime of the business judgment rule, of gross negligence. Thus
breaches of duty of loyalty, while being perceived as a more significant problem, are being subject to
less scrutiny than those in the U.S. Unfortunately, the exact scope of the covered persons under duty of
loyalty has not been well developed and many potential transactions involving duty of loyalty issues are
not recognized as such.
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! “Thus, a director’s duty to exercise an informed business judgment is in the nature of a duty of care, as

distinguished from a duty of loyalty.” Smith v. Van Gorkom, 488 A. 2d 858, 873 (Del. Sup. Ct., 1985).
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® Dodge v. Ford (Mich 1919) — “lawful power of bod is to manage primarily for the benefit of s/h”
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® Amed Bulbulia & Arthur R. Pinto, “Statutory Responses to interested Directors’ Transactions: A Watering Down
of Fiduciary Standards?” 53 Nortre Dame L.Rev. 201, 202 (Dec 1977).
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2 o 91 o] AbEe] /)91 o] o] s o] V] wjie] Bl 91H S g3 5 glom, o] AhEel
entire fairness & ¢} 53k of gktlar I 5Tl “We recognize the force of the universally acknowledged
principle of law which leaves many matters to be finally settled by the sound business judgment of the directors, but we
do not understand it to be invoked by a simple showing of the kind set out in this stipulation. As a matter of fact, ina
case [] where a majority of the directors representing the corporation are conferring benefits upon themselves out of the
assets of the corporation, we do not understand that rule to have any application whatever. Human nature being what it
is, the law, in its wisdom, does not presume that directors will be competent judges of the fair treatment of their
company where fairness must be at their own personal expense. In such a situation the burden is upon the directors to
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FolHgb
Entire fairness @+ 7 g o] EAF 2 1 Ao} A AR F7F 2324 0 2 fair 8o oF
ghs ow gt} A b7} fair 8H7] Sl A= ol dll S f1R el 9l olAbe] 3o, e Ee
FF ol A FH o] o] | TA T A& olAMEC] HHE YA A Aol tiek AFm 3,
AE, @4, 2 A4S & 5 dojok ataL, o] a5 1Al A& o] A7E & A el o st
Q W 15 FNske]oF gkt 744 o] fair 817 s A = A 7+
2 A -G 7S AESHE WY 9 ol Had A X BFo)F A skl of sheh M
Weinberger 77. ®.3]A}2] 2] 91 ¢o] 23| ALe] o] AL Ml w] o] 9l oA A}3|ALe] W
AES ] 238 B & B3| AL Al Al F8taL, B3| AE L B E A 2 23] ALe}
A E o] g A5, 71 o] A7E B3| Aol A3 B 5 8] Akl A F A ek gk,
1 A= 23] Aboll Al fair 31#] 2kt @ 4= gl Signal A= 1974 ol 7] HfkE
28 AFE Al 3 2ol A $420 W kol w)zbea 1 A} F 0 2 ThE F Al 5 & B A ST
UOP ALZ Q152317 & &aL, F7) vl 45 53lo] 50.5%4] +--2 $21/5-9 <153} 2A 1}, Signal &
UOP 9] t 57 & UOP ©]A}3] o] #puk=5 w391 oz, 1978 1 H.f-3FaL 4] %2 49.5%
A H-IE vhA 0142357 2 E-A A5 T} Signal ©] 9T 3 UOP ©] A} 2 -2 UOP W -

=

prove not only that the transaction was in good faith, but also that its intrinsic fairness will withstand the most searching
and objective analysis.” [+ A3 2F] Gottlieb v. Heyden Chemical Corp., 90 A.2d 660, 663 (Del. Sup. Ct., 1952)

ALI 2 20 ol 4} el le] ol o o) gkl @) Aok ol /el €34 3l
o151 30 7} of L1 2han )5}t glew, 22l 54 §-41e] Ausl 51 43041 Gottlieb 712 £17] &
FAHL, 559 A5 2 A SaE TG B g mAFF 5] olojo] wol Al7]HA Fe Ao
o e,

13 “Given the absence of any attempt to structure this transaction on an arm’s length basis, Signal cannot escape
the effects of the conflicts it faced, particularly when its designees on UOP’s board did not totally abstain from
participation in the matter. There is no ‘safe harbor’ for such divided loyalties in Delaware. When directors of a
Delaware corporation are on both sides of a transaction, they are required to demonstrate their upmost good faith and
the most scrupulous inherent fairness of the bargain. The requirement of fairness is unflinching in its demand that
where one stands on both sides of a transaction, he has the burden of establishing its entire fairness, sufficient to pass
the test of careful scrutiny by the courts. [{] There is no dilution of this obligation where one holds dual or multiple
directorships, as in a parent-subsidiary context. Thus individuals who act in a dual capacity as directors of two
corporations, one of whom is parent and the other subsidiary, owe the same duty of good management to both
corporations, and in the absence of an independent negotiating structure, or the directors’ total abstention from any
participation in the matter, this duty is to be exercised in light of what is best for both companies.” Weinberger v. UOP
Inc., 457 A.2d 701, 710-711 (Del. Sup. Ct., 1983).

1 «The concept of fairness has two basic aspects: fair dealing and fair price. The former embraces questions of
when the transaction was timed, how it was initiated, structured, negotiated, disclosed to the directors, how the
approvals of the directors and the stockholders were obtained. The latter aspect of fairness relates to the economic and
financial considerations of the proposed merger, including all relevant factors: assets, market value, earnings, future
prospects, and any other elements that affect the intrinsic or inherent value of a company’s stock. However, the test for
fairness is not a bifurcated one as between fair dealing and price. All aspects of the issue must be examined as a whole
since the question is one of entire fairness.” Weinberger v. UOP, Inc., 457 A.2d 701, 711.
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Hunt AF9] ] =57} ¥ o] - 378 €] Olin AF2] ©]AFE Hunt 9] o] A= 17 3}8IT}. Olin Ab=
Hunt o] tF7F ¥ 25 Hunt o] W A 215 158 Al g o] itk FAsk o, 13 9]
713F &<k of g Ul BarA o A= Hunt o] Y ] 2 178k A o] 7] A1 A A 9
&= At ol ¥ g BilA = Olin o] 1% g Hunt o] AF 38 ol Al e A H L o
Hunt o] A} 2] ol o] 2] g Olin o] 7| &5 53ek#] 23kt Olin Ak Hunt o] Y A] A&
$25/570) Q1= o F7} WA w = Al F & Foof] Hunt AFS $20/5° €15=712 9l Olin A&
G5tk AlSHS Hunt of] AZ3F3A T} Hunt 0] AFS] = 2] F-o] b4 o2 A4 H 13 &
T/ 3FaL, Olin AF2] A FA <] fairness o] thet AEE skl th 3] = 95
FAp-2-g) o] A ol 3ALe] 7}X] 7} $19/5 ol A $25/F Abo]2kal ekake, Olin 2] $20/5
A RF77} fair g W ol = 3| 18] £ 714 0] obd & Olin o] &) iz A7+
AeFzAe AL AT Olin A7) $20/F A SH S 24 8 =¢lvha o) -2-81A},
93] = Olin & Alte 2= 581831 aL, 2 o] % Olin ©] 341 g Hunt 5+3-3] ¢] = Olin ¢

FHte TAsAT o9& A7 2N FF52] 2FolA WA Olin o] 783 Hunt

> Weinberger v. UOP Inc., 457 A.2d 701.
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Zlolth.? i 3| At v Q) ake] & F-E Ak o] sl A o o] Akt 1
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16 Rabkin 1 4] (Court of Chancery)> 9312 i 2o WA o 7w stk 7] 7kag] o1 Delaware o) H &
ol gt W &5 AA A AA| 2F S oFA B dEHiolA i%}% 1748 &= glrhar deak gt Rabkin v.
Philip A. Hung Chemical Corp., 498 A.2d 1099, 1106 (Del. Su

Y ALI 94, 81.14.

P g 5o, AL FFFA R A 2L K T sahe i dstanat k=, ol A L FAIE 30 A Aol 3] AL
w17kl 5090l H S3FATHR, o] Ake] etk @) ol 2jo] sAte] EA) wlg) Aol FRT 5 QYo
223k o] 2] A E AL S Il k] oF dkthal &S th ALL Y 3, §1.14, Comment.

19 Globe Woolen Co. v. Utica G. El. Co., 224 N.Y. 483, 121 N.E. 378 (NY Ct of Appeals, 1918).

ALl 913, 81.14, Illustration 2.
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o] 5] 277} gli= elA}e) AP A2 9 ATV FH AL A A, A7) F-F 8 AL oAbl
1 919)913)9] 3 7g0] 31 71 3)Ake] T 3A Y BFEFE AR oA}/ WA ALE Bl sk
A7) 33 Abe] $obA 93} 47187 B EA ok WAshs Aol dlstel, Mele 1
R34 92 71 ol Akt o] S pA Q0w 11 o)Ak 1 FHA L HES T Ao st
7181 ke] ol Abal o] ZA 3hA Gkeha sel 1 o) Ab F A5 SAurstelvha
FASATLD oAl M G2 A oAb/t glhe
o Abg] )] 415 e gkt ot
o ke S 3YA}E}= o) AFLe] =4 9]
ol ¥ o] ekt Abo] ¥ Adek A2 Azko] Qi AdEol e Algkate] & FaL
ol E A Eol et FHH] WES
oAb A7} Eelo] BfHE Al 3 9] B)Ake] A e EHTGAN A v sk Ao
EPEALY ThE o AbE o] W3 SRl Al 3AkS) A& A7k ¥ & b 0w v
%el o] vl g} Aol o] A Aol 7] Wl Z}5k AL A R Th2 o] LS o] o] b A ] X% vz}l
ehste] o sl 707t QIeha ket itk WU e oA} A 9} ThE o] AbE Afolo] A] 34be] 4%
whztabg ol ol Ak A7} i S A3t B ARG FF H YA Anhzshs 2ol @
AAF 7 YT Fel 2, o) AHE LS AR 7E A 7bT} & b o] o] Ak
A3 T AR AR T o)Ak A 9] FEA R T 2R ST AVOEE ThE o AHES]

28 e U A O ALE & A FFo] S A o] 7}
A7 A E A Aol ek o @A Ao ThH B Abe] X ujFFut

21 Globe Woolen Co. v. Utica G. El. Co., 224 N.Y. 483, 121 N.E. 378 (NY Ct of Appeals, 1918).

2 383419 o] Abg] o] G akE e Fobatl Aol Aol ofSo] EREhE Rl A AL e) 5
T2 AEH PP FANES JFE S YAt G0 RE FAS A o] Akl o] A3
AR, ML o] ALz o] FQlo] A 1 Aol FRIg A o' Q1A st Aol L T o] el Y|
Ao 7 el A3k T} Joy v. North, 692 F.2d 880 (2™ Cir., 1982).

2 Gries Sports Enterprises, Inc. v. Cleveland Browns Football Co., 26 Ohio St. 3d 15, 496 N.E. 2d 959 (Ohio Sup.
Ct., 1986).

# A w7 ol glolAbe] o] A= uut oh ek 9 1A = Wl ghS 5= glo], 9 o] AHEL A ujFF o)
olaf| @A ol dthar ekt “I]tis undisputed that each and every director who ratified the compromise was
elected by Jack Booth’s and LNFC’s combined vote. A majority of those directors moreover, were insiders. Jack
Booth and LNFC wielded power to strip them not only of directorates, but of officer and consultant position as well.”
Clark v. Lomas & Nettleton Financial Corp., 625 F.2d 49, 52-53 (5" Cir., 1980).

A, A9 (A9 olAE E3hE Al FF¢} o] gl @Al ol At} Sandys v. Pincus, C.A. No. 9512-CB (Del. Sup.
Ct. 2016).

¢ﬂ4ﬂﬂﬂ4414i“mﬂﬂ4é% 53] A}s} o] 8l 7hAl o 9).o.m] A3 Abe] o] AL 3] o] kS
A3 A5, B3| Ab= A3 ALe] A a5 g3k S s ALgielar 21 H ek, Sinclair Oil Corp. v. Levien, 280
A.2d 717, 719-20 (Del. Sup. Ct., 1971).
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ALL] O] A 7E Ab oAbt A Hj SR 9 o] 1 g ELo o] AR} Ba= A A ol qlof of
AR o] AbL A== 7 7] 4 L A e oll skl o] s Aol Avkal & = A=Al thE
5 8+ 7] 2= (bright line test) 7} 1= A2 o}, Delaware 12 SAH A2 =¥
o] A}(independent director) 3 ¢] 715=0] =& Faurt = = dvkal H 2 AA AT
Delaware T " €12 2] ALo] )l o] opid o] A7} B AL} 3| ALe] X ufj5=5=2] nlj -2} 9} 7o)
Al 3 9] Z| At FAE shaL, BJALe] A o) A 2] 2l 2] ¢ startup 3] AFE ol FAAFR
gt Ao w2 3 A AAS AT Aol ddEntd, A= 18 gk o] A&
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% Gries Sport Enterprises, Inc. v. Cleveland Browns Football Co. (Ohio Sup. Ct., 26 Ohio St. 3d 15, 25-26, 496
N.E. 2d. 959, 1986).

PEFU RS HE 2 A E 3] skl AF] 931l 7| E oA EC] AR M E

FolAbE 2 7| E o] AbEH S E K] AL o] S| #AI 7} vkl A E AT “As a practical matter, new board
members are selected by incumbents. The reality is, therefore, that special litigation committees created to evaluate the
merits of certain litigation are appointed by the defendants to that litigation. It is not cynical to expect that such
committees will tend to view derivative actions against the other directors with skepticism.” Joy v. North, 692 F.2d at
888.

H] 523k ol A, A el =57 o R4 F o] A7) E o] % ™ gk o] F-o] AbE2 Al =59} o] & ¥ A o
ok FE 7] &= 3F T} “The court should not cajole itself into believing that the members of a Board of
Directors elected by the dominant and accused majority stockholders, after accusations of wrongdoing have been made,
were selected for membership on the Board to protect the interests of the minority stockholders and to assure a vigorous
prosecution of effective litigation against the offending majority.” [Cohen v. Industrial Finance Corp., 44 F. Supp. 491,
294 (S.D.N.Y. 1942 £ <1-8%H)] Clark v. Lomas & Nettleton Financial Corp., 625 F.2d, at 53.

27 “the criteria NASDAQ has articulated as bearing on independence are relevant under Delaware law and likely
influenced by our law. [] Most importantly, under the NASDAQ rules there is a fundamental determination that a board
must make to classify a director as independent, a determination that is also relevant under our law. The bottom line
under the NASDAQ rules is that a director is not independent if she has a —relationship which, in the opinion of the
Company‘s board of directors, would interfere with the exercise of independent judgment in carrying out the
responsibilities of a director. The NASDAQ rules’ focus on whether directors can act independently of the company or
its managers has important relevance to whether they are independent for purposes of Delaware law. Our law is based
on the sensible intuition that deference ought to be given to the business judgment of directors whose interests are
aligned with those of the company*s stockholders.” Sandys v. Pincus, C.A. No. 9512-CB, at 12-15. 7} 57 & 49
A2+ (listing rule) 3, NASDAQ Marketplace Rule 4200(a)(15) “independent director”oll o s+ =4 2] 7} 9] 11,
Investment Company Act A 2(a)(19)Z=ll “interested person”ol] th gt 7 2] 7} At}

%8 «Gordon and Doerr: both are partners at Kleiner Perkins Caufield & Byers, which controls approximately 9.2%
of Zynga‘s equity; and, Kleiner Perkins is also invested in One Kings Lane, a company that Pincus‘s wife co-founded.
Not only that, defendant Reid Hoffman—an outside director of Zynga who was one of the directors and officers given
an exemption to sell in the secondary offering—and Kleiner Perkins both have investments in Shopkick, Inc., and
Hoffman serves on that company‘s board along with yet another partner at Kleiner Perkins. These relationships,
suggest the plaintiff, indicate that Gordon and Doerr have a mutually beneficial network of ongoing business relations
with Pincus and Hoffman that they are not likely to risk by causing Zynga to sue them.” Sandys v. Pincus, C.A. No.
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A Y75 &5 2fst7] sl A =3be] D3 & 3 AA 7L #-#] H o] ot

Phssteia gastel, L5 RAL /)%t gon), AR B Be 9B F

O

o] H A7} Gi= o] AbE 9] F9)
B2 T (State) 5 o|AME 2] FRl oS A, SA T Z A7 §lrh safe
harbor T3-S A E15}0) oL} @ Fof|i= AbA] 201 9] A 9o} tha] W 9o o] FTAI gl =

olAbE o] ¥& A Y7} S| ALl fair A& THA] HES = A sfaL Qlv. whEbA,

FRUEAF AVE B, Aol e AR AE W BUL S N7t 2% A E
A5 - ol 4 F A E FAs A s A - PAL A A3 9] Bo]

@ A gl ol al w77} gl

csdglol A E olddk A AHA| 7} el A o] A

9512-CB, at 11-12 “In the case of a company like Zynga, which has a controlling stockholder, Pincus, who wields 61%
of the voting power, if a director cannot be presumed capable of acting independently because the director derives
material benefits from her relationship with the company that could weigh on her mind in considering an issue before
the board, she necessarily cannot be presumed capable of acting independently of the company*s controlling
stockholder. Sandys v. Pincus, C.A. No. 9512-CB, at 16.

% sanford “was a member of the Board of Directors of Fuqua Industries at the time the challenged actions took
place; he is one of the defendants in this suit; he has had numerous political and financial dealings with J.B. Fuqua who
is the chief executive officer of Fugua Industries and who alledgedly controls the Board; he is President of Duke
University which is a recent recipient of a $10 million pledge from Fuqua Industries and J.B. Fuqua; and J.B. Fuqua has,
in the past, made several contributions to Duke University and is a Trustee of that University. These potential conflicts
of interest or divided loyalties, when considered as a whole, raise a question of fact as to whether Terry Sanford could
act independently. This is not to say that he actually acted improperly, but | find that he moving party has not borne its
burden of showing the absence of any possible issue of fact material to the issue of the independence of Mr. Sanford.”
Lewis v. Fuqua, 502 A.2d 962, 966-967 (Del. Ct of Chancery, 1985).

% «Co-ownership of a private plane involves a partnership in a personal asset that is not only very expensive, but
that also requires close cooperation in use, which is suggestive of detailed planning indicative of a continuing, close
personal friendship. In fact, it is suggestive of the type of very close personal relationship that, like family ties, one
would expect to heavily influence a human’s ability to exercise impartial judgment.” Sandys v. Pincus, C.A. No. 9512-
CB, at 10.

%! Lewis v. Fuqua, 502 A.2d 962 (Del. Chancery Ct., 1985).
2 ALI 92, Comment to §5.02(a)(2)(C).
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#AGRE Qo) AEAL P, F 7 G DTS FHAR A, FFAT] Ao
4G5 g 4o )9 R o) way) Fol Fahdoletu FYsHE = E o), 1w A4,
%%%ﬂﬂﬂﬂAAMﬂﬂﬂﬂﬁ“mﬁoiﬂﬂﬁﬁiﬂsﬂwﬂ+ﬂem%ﬂﬁ#%%%ﬁé
ol st} 12 gk Al 3 29| £ o] WAL El = ojAHY o] Lk FHo o) gk o = B A}l
Hets EH A5 RS ekl 710}0}04 73 gdce] = o] 285 4] eF= Fol o 9jntel =
Ak A 7158 A &3k} Rabkin v. PhlllpA Hunt Chemical Corp., 13 Del. J. Corpl. L. 1210 (Del. Chancery Ct.,
1987)

% 3] abe] Fdzpolm] AbGol U i o] AEEaL o} E S o] A S o] o] 7= HA o] 3] A} Z}%g
FH st EA3AE At B3t okl 3] ALY o]AbR Tl H o] AAAINE 3| ALS] AR ol A3 T ) eHA
2L 3| ALel] thato] o] sl A] JratlthaL ahof I, o] AL R A O] H A FOJ o) -5 o] P5hA] 5o w et
iﬂ%} ] Q179 =] 21T}, Francis v. United Jersey Bank, 432 A.2d 814 (N.J. Sup. Ct., 1981).

FTAHE T 0] $10 Q1 1Rk A k2] o] 9l o] 1903 W H-E{ A ¢F5-6 1 7] {HE bl $30 WF A&
%’%‘ﬂiﬁﬂr. I A dL w2 sk S o diAt 2R E 2 Aeke] 1o S EAM S S5 3 AR
230 w7t IAA TS At 2z iz qlvkd, A LA 5 AAD FEFAA oI AT S-S
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Bates v. Dresser, 251 U.S. 524 (1920).
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)8 2 7po] G o\ WMEAM, SAAL 5 9% ARste] 9L AE s 18
272 she] BB & 5 olvh AR o o] 7 o] F QB kL, B Aol
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Aot}
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o

FS 5T QN EA BS FE DS QA3 FUY 02 o Abe] F] )7 9l ukol Y3
B B9l £ e 4ol ek MATTHE AS 7ekakel, hindsight bias &
M ASHA ko AukH o2 o Aol Al BAbe] AL Mol Bl E BF YL RAEA 2 5

_gd%%1%ﬂ%ﬂ%ﬁ%ﬂﬂ%ﬂﬁ%vbﬂﬁ%@aH%
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* In re Caremark Int’l Inc. Deriv. Lit., 698 A.2d 959 (Del. Court of Chancery, 1996).

% TransUnion 7 ol A= Al 71 v] ©F 60%2] Z2]n] S —?‘: G 7HA & 5 T8 7132 F]AHA
(intrinsic value) 2] 718 WkX] 9k 31 5913k o] ALo]l A =] o] -5 9] ubat i vl oz ek3} At Smith v. Van Gorkom,
488 A.2d 858 (Del. Sup. Ct., 1985).

“0 Hanson Trust PLC v. ML SCM Acquisition, Inc., 781 F.2d 264 (2" Cir., 1986).
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5 Smith v. Van Gorkom, 488 A.2d at 874.
%6 Smith v. Van Gorkom, 488 A.2d at 892.
*" Unocal Corp. v. Mesa Petroleum Co., 493 A.2d at 949.
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Bt o] G HH, o]ake] Fo) oo gt = I TFo R
AET. T 9 71E5 ALl FH o A = o] A7) A G aeko] B|ALe] o] oot aL
oF (rationally belleve) ol 3oh® o) 23 Skl 7] Foll tisle] g

3|aLe] A A PALshE F5522 X8 F=F(controlling shareholder) 2} aL 3},
T 3 ALe; AAFFo A o)At} AL FwUg T FE FHEth ATt
7 %!

Foll = oAb} B A G F9) 9B RESA N, T3]

el VFET e Qo R HAE =g A o IS on it ALI U, §4.01(c)(3);
Melvin A. Eisenberg, “The duty of Care of Corporate Directors and Ofﬂcers,” 51 U. Pitt. L. Rev. 945 (1990).

Eisenberg 3.5+ ALI 1 & 2] chief reporter 31

49 «A hallmark of the business judgment rule is that a court will not substitute its judgment for that of the board if
the latter’s decision can be ‘attributed to any rational business purpose.”” [quoting Sinclair Oil Corp. v. Levien, 280
A.2d 717, 720 (Del. Sup. Ct., 1971)] Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (1985).

%0 «the corporate decision lacks a business purpose [... or] is so egregious as to amount 0 a no-win decision”. Joy V.
North, 692 F.2d at 886.

*! Delware Corporation Code §102(b)(7), §145(a) — (c).

%2 ) Ae] Thuk A B-g HASHE FR(E) B A0 0 At AYAL A TR YL
%4&3%%2Aﬂ&ﬁﬁﬂrﬂfaiv&i“ﬂmﬂcﬁ g0l e S AAtgTha 3 4 k.
o @3] 20% A S B35l QtheE o] it o 2= A 52k ar @ 4= gltl. Kaplan v. Centex Corp., 284
A.2d 119 (Del. Sup. Ct., 1971).
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Zolat AW F<1ak AL (iii) A 7 3| AFAAE] @] (waste) 7 of U EHH, A u = 1 A g
thate] 495 gutelx] FErk® Pd A} 20FFE I BE T3
FAe # 8 ATATH, o] = 3 Aol AHH O fair sk AHHET) ol & Bo), F7U)
A o) AL E o] FRletaL, FFF 3| A FF7F Hfahs A wol vl o A9 S Ateted]
3% 389 Aoo] Ao Fo)7} ol RE FREA A7 el YA,

A AAFFSol vlT S WAL shef e, 19 g9l A o FE fluketA|
etk ey, 97%A o] Al AW S o] AFE o] Al 7} 8] AL} A A g
Ak Eoldste] dAet HA T8 X761 s o= A 559 S5 $ukst
207 P} ®

= kg A S BAekal kg o)A Q1 gk A =57t 3| Ao 9ahg
MAAskar, A ujFEF=2] Al 3 A3 A7E L] A A S S| AL AE 3 wgkel A 3] AFe] AFahs
A3, ARA 0 2 3|ALE QIFataL, 3ALe] A NFF59] T4 2 7HX & At A ¢
R A FF7 FFo 2 SALE QI8 © Ao 2, A5 3]ALe] Ao o A <]
TS fuket Aolgta P Bl th® o]} o] A H A 07 AN FF]
T2 9] 7k & gy ehA] &ar, A o2 VA E g ahs Ak S oo 9luke]etar
Ttk A FF7E BAske A8 (b A o2 ete], 2T =419 AT E
Apgate] 49 fEAd S Aste ALY sl L7 E By e A E FE S
2o 7o) gnkol Tt ¥

A w22} S| ALe] A E o] sl WA 7} gl ol AbE o] FQlEkaL, A FFE ]
o215l = H o] 52142l fairness A EE 3= 74371 2t} Remillard Brick 71 ol A
Remillard 9] 2}k 2|2 9] o] AU & HF3hE o|AME©] 3]A1e] Y FA & o] ALE0]
AHA AR SALR FEmshE obg Ik Ao o)A S B oA sl Al Gt
T 7 Y d o)ALE Y] mR o2 Ao, ol & A7 FFo A skt

% ALI 917, §5.10.
** Sinclair Oil Corp. v. Levien, 280 A.2d 717 (Del. Chancery Ct., 1971). #| HH%?%O] A 3 o] FA= ¢35}
483 AEfaL, £NFFEL dd A Aol EEled AN Al FFEo] dangS Aol

Hd2 3 ao}OﬂF‘r
% Sinclair Oil Corp. v. Levien 280 A.2d at 721-2. == partnership 2} 2 % A S 714 close corporation
(FFE k301 oletz Agtaty, F=F50] felto] ojate] BFdS A WAL = A=)l B -Fellnt
XL"“dﬂril SFRAA| R, A 55 o A R Xﬂ@?ﬂoﬂ 3|Abe] =45 ﬁ/‘}ﬂ ] F g A 5-, Ao 74] Ry
= 73] & Xﬂ%é}x] o T F-E Nksli= A o] g 5131t} Donahue v. Rodd Electrotype Co. of New
England, 328 N.E. 2d 505 (Mass. Sup. Ct., 1975).

% Southern Pacific Co. v. Bogert, 250 U.S. 483 (1919).

> Jonesv. HF Ahmanson & Co., 1 Cal. 3d 93, 460 P. 2d 464 (Cal. Sup. Ct., 1969).

Aol
A8
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oJAlE o] TRIEAY FFE0] e T
WY ] 23 AR 23 M A ST} o] AbE ol Al BALSE AT 5ol i
= A2 FA fair 3H#] Tl
sl Tk Americas Mining 71l A= A wll =57} A vl 525 0] A} 3] ALE 3] Abel] w2}
= Algretl=dl, 3ALe] oAb = T 93] = A u Sk o] wjzhQhol] Hi gt
&a 3R AYAH SAgsH ol dstA| Hetal A uj ol Al Hel v 3 e
Bof Fou, FFU RS Y= 3] Syt o] o] & Al 7] 8HA] Skar
3] o] FQlo)F ANFFE ] kg A FF 0] A3 AL wlj ZhQkol] 2 sl Sl
gy S ool ALR
iz o] SAbell Al A=A 0= fair 514 &ma BTHshaL A vl Al Sl BE =
ek
f. FEARe] o F-efrbol] gk FApAE

Aol A Aef e o] ake] FE A=A o] S o5 Bl Foj o) = RINA S| o 8l Al
et Wgolth. ol A<= o] A= 2] o] 5 fiutel tisto] Wi Ae] A o it oj e}
FAPRG o] A o] 7hg s, AR GARA O] g A2jo] B A A Eo] BEE =
3t71 % Bk marel M & H 27hA] oAb F A 2L7E 4B Ak (fiduciary) o] o F-& 91 WkekE
FAtA o] 7hsakAth. AWIAEe] 7 o] A &= slel Exbel Wi et
AIAAEA A7) H o] &8k 4 A g A1) 2 AL7] (honest services fraud)®= 1872 1

of, 7 i AAFAL Boke] o] Fo] A& A/ B E FAA R WOz,
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%8 Remillard Brick Co. v. Remillard-Dandini Co., 109 Cal. Qpp. 2d 405, 241 P. 2d66 (Cal. Ct of Appeals, 1952).

* AW 757k o2k e A 3 A 3] Ao 74 824 €827 oAbl B, el e A o) 57} 5l
FH 53 o] o] = $13.47 of ol ehaL kshe], Trof ek oA} 55 FgHsho] $20.31 o ¥ W B AL H] 8- $3.04 ¢, §H]
$23.35 95 A 3}FStF. Americas Mining Corp. v. Theriault, 51 A.3d 1213 (Del. Sup. Ct., 2012). Ronald J. Gilson
& Jeffrey N. Gordon, “Controlling Shareholders,” 152 U. Penn. L. Rev. 785 (2003) (Controlling shareholder has the
burden of proving intrinsic fairness, with the court making a de novo determination of fairness); A.C. Pritchard,
“Tender Offers by Controlling Shareholders: The Specter of Coercion and Fair Price,” 1 Berkeley Bus. L. J. 83 (2004)
(Controlling shareholder dealings with the corporation is subject to the entire fairness standard, the most demanding
regime in corporate law).

O SA, A A T G A widF] A Gl Qlof ojate] A Frof o) - o o gk Lk
ol H 9 2013.9.26. 4131 2013 = 5214 B A S FA 0 =2 keri 14-12, pp. 1-24 (2014.12.).

® Lisa L. Casey, “Twenty-Eight Words: Enforcing Corporate Fiduciary Duties Through Criminal Prosecution of
Honest Services Fraud,” 35 Del. J. of Corp. L. 1 (2010).

6218 U.S.C. § 1341, 1343, 1346. Al 1341 %ol A %] 3+ 3 $] = “having devised or intending to devise any
sheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses,
representations, or promises” 5 0.2 $-¥H & F3lo] o] Foj A = Zd%o]q. o] 7] ¢] “scheme or artifice to defraud” il
AA T U AE WS Pato] LatE T A 1346 27} WA S} Q)
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AF7A%el A 1 4] 2} 84 4] 9] honest services fraud 918 -2 94 S 117] 8} 2L mail/wire fraud
Ha AP = A e ALhs 5ok B9 2 Agst AN, 3] = L vl ol
honest service S W& A &= mail/wire fraud H 9] R ad)dolghar W5 =480t} 1
©] % honest services fraud ¢ RFS. = A H ¥ o] A} - fiduciary 91 2| ol A= A5 0] ol 5oy
ChA] g L o] A E WA S Aok o H 92 2010 A Enron AF] A 59 9] 31 E0]
A3 A& o] Y3t Aol ER1E 0] HA-3F paper company ol 3] AFe] APAHS FEElar
A vl 9 8}= 24 ol A paper company ol F-35FA] o] ] & B A5 th= 3 2] = honest
services fraud $1RFS Q173+ 1 41 3} A4 o] -2 -S F 1 2., honest services fraud = &
(bribery) T2+ 2] W o] E (kickback) & el o] A7 8 9] & A gksthar A48t 1% 23] &
A el FAAQ7MA 22 A 85I At

22U o H 2] honest services fraud &) 4 -85 9] & A stsl= HA o] $-o| Iz, o] A} 59
fiduciary o] 79 ukell o gk A} A Ho] E7}5 Fy vtk oy e] 2010 ' HA G
Skilling Aol M = v 158 & 3P ¢ 3} 4 of] ElE 0] H-R-3) paper company = £ 3}
o] 55 F 53} 7] wji-oll, honest services fraud 7} o} =42 mail/wire fraud = 2] o]

1o

2 Bo]Z}, 2% © 2 honest services fraud & 7] A% AW AFAE 9 A

P
o

S
) .

H| &2 AL = g uSo] F44 o] AdYstr] wji-of, 544 <1 mail/wire fraud

ANASRE 7 A7 7s3 Ao 2 Bl HAThY B2 mail/wire fraud € B 3971 A 3 9
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>
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Lo
9
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o
lo
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e
E

2 319 (reckless) 3¢ 7}

% Carrie A. Tendler, “An Indictment of Bright Line Tests for Honest Services Mail Fraud,” 72 Fordham L.Rev.
2729 (2004). o] AH<A /A v F=5=2] 3 9] 7} mail/wire fraud 1 S $ukel 5 9la, 21 Y97} 7€ 72 529
PP AN 5 Yok,

% McNally v. United States, 483 U.S. 350 (1987).

®18U.S.C. §1346.

% Skilling v. United States, 561 U.S., 358 (2010).

%7 Brette M. Tannenbaum, “Reframing the Right: Using Theories of Ingantible Property to Target Honest Services
Fraud after Skilling,” 112 Columbia L.R. 359 (2012).
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8ok, BAA QN A7) FH ol A T8 2] A ek A F (justifiable reliance) 2} <=2 WA o] @ -8 -/ A} B4
ARZI RO A= @75 A] k=t “the well-settled meaning of ‘fraud’ required a misrepresentation or concealment of
material fact.” “The common law requirements of ‘justifiable reliance’ and ‘damages,’ for example, plainly have no
place in the federal fraud statutes.” Neder v. United States, 527 U.S. 1, 22 & 24-25 (1999).

% «Breach of the duty of care, without more, should not give rise to criminal liability. To date, it appears that the
DOJ agrees. As discussed earlier, prosecutors have not used honest services fraud to enforce corporate fiduciaries’ duty
of care (although the government did argue in closing that Skilling took inappropriate risks and failed to perform his job
appropriately).” Casey, “Twenty-Eight Words: Enforcing Corporate Fiduciary Duties Trrough Criminal Prosecution of
Honest Services Fraud,” 35 Del. J. of Corp. L. 1, 88-9 (2010).

02 A 393 % A 1
71 }\Lm ;q] 382 % ;q] 23},
2ol 9l A o} Al e Ao e Al o iM 7k lo] Holup, AR A G 5§ F A ol #eh
N FFFAAAS] FFol o o T |5 =i A AR FERALE A5 A4 AHg-sk=
vk obef 2.b (FAH o Ao ) A x
B TTE 3EgFate] o] Ab7E obd 2} oAbl Al FF- S AT T A= @
= Q5 AF Jdst A, B 3 AL AP, FAPE T WA S A

3 ffM 12}3}1 aho] oAb R ZhFakal F U gk A9l s K-ttt
A xﬂ 401 z=2] 2 o] # Qe ik a2z 7| 8 15 ¢ (2002.11.) pp. 71-88.

e A 681 .

P HSA, A BB T AR widH] A gl glof ojate] HH FFof o) F2Fo v gk a1k
ol 2013.9.26. A1 31 2013 = 5214 A & S O = keri 14-12 pp. 1-24, 7 (2014.12.).

W A 684 %

T 2 <A, keri 14-12, at 7-8 (2014).

wm

E
7
=g YA, ol Ape]

Aol -5 sk
01 %9 24 13 A3k=,

o

|
=

N

o* oo
ﬂ OJ.u
=)
ﬁ J

°* rum n1m

P A

N

0

o

CX

N

22



ol b} A W F- 5 ] SEbA) o] o} 7 g whke] 1% 20173,

Ul el Al o] F=o] o] o} m] = of| 4] o] =0 o] o] A o] 2pA| ol = F 2.8k Ao 7} §lo]
A=
TAE Aol Tl A A o= A ofstal . A ellA o]ake] A&
AP AL, slAe] 78] F APake] -85 T A VskH, o] dll it A E 5 X% sk
ol3)’d% A= Aol #et F oA &FaL 2/3 o] Nk o] ALS] S a8,
T A g AR FA st of gk, FAl Al ol E AR o] sl AAAE>
(e FAr Ao FARRRE o] sl g AL EQ1 B E = Al 3AFE 9w @) (1) o] Ao}
TRTF, (2) (el Gk 2] wl9-2F L A AEN] S, (3) (1)°ll Bl G sk A4 w9-Ao]
A AEH &, (4) (1)A @)l sl FshE A7 b B FE o2 AW gl w2
9] 50% ©]’4-S 77l 3 A E 1 23| AL, (5) (1) A (3)oll sl F st At (4)2] 3] AL}
gtato] o) A9 Q= WY T2 F 2] 50% o] S 71 F|ALE o|t}, TR
10%0]7d0] A g st AY o] AL J A DY, = hAke] AT sl T s Abe] o
3 AArEel tiste] Ak de] g S PAbetE T

3 ALelo] ol s B A AR 3] AFeke] Aol AT FA S W Aol = FRFFT)
A Sl A o] ALR 57 H A AL T1F] %

ARG BReE FFRUAE AP B oA I LA At A 5

(1
filo
of
=
O/

ek, v Sl A = o] AL A ul| o) A s A Rol Y Ef Aol ek FEAIRA 9] o K- QA s 1
Ao, o A= o] Ab= 3] AL QAR AT O gl o] 7o) glvhar hekskar Qo). «o]AL7b
FA ALY A A S 7] E FF0 A&ﬂm&ﬂﬂBﬂﬂﬂ1ﬂ&tﬁ8ﬂZ%$ ]“°ﬂﬂ&L
sy W xuj o] AAR] F2 3L o] 9] & H sl Ao R B e glok & Al T2 3] AL o] Ak
%ﬂﬂ&ﬂ&fgﬂﬂ& L] A 9fell Aotar 3k = QA qE F 2] S| AR} H <) %%aﬂﬂﬂﬂﬂli
ﬂﬂzEAA} = sk 2k A 9ol A= AL oy o o H Y 2004. 6. 17. A1 3 2003 = 7645 AU o] A
ﬁﬂz)mm%mwawﬁhumn;wm%%EAﬂ%é
2w A 397 %

80 A} h A 397 %9 2.
8L 2w 7)) 398 %.
Zolg|@AATE 2] Heo] = Al 3212 Yol 2 AP E sty AA A Ao GAANE o] S| WA AR

v A0 HRlt, o, o] s dAA7} A 3AE S3ho] S|AFeE Al Al Al 3 &l Al & o] o] o] AP
J%ﬂb@EOﬂﬂo %lﬂ*ﬁﬂ%ﬂ&Aﬂﬂiﬂﬂ&ﬁﬁ&“ﬂ“%ﬂﬂ%ﬂﬂﬂ

P 3, A ] 5 A o] ] A A 7E Al 3 A ol Al Al = 757l

]

o
of
o

¢
o >

S
o
M

i Oy 2
S
jas)
Bl
iffee)
2
o
19
=
(=)
O
i
2
rO(

oot 19 vo

f
i
rr
)
ol
flo 4
E¥
o
Mo
2|
%o,
A

ok},
FQAFFEA %iwﬂlq8ﬂ2ﬂﬂ6§LHX@$g$Z§4m& o), Al 542 2=
= 2o R 1 A 398 oA 9] T8 FT I A ALRE Algketo] A8 E =R =

ox
N
@ 2
>
>
o 2
o
o,
M)
o
ﬂo
1r

et
&~ o
ol
X
8
or
}-U:—‘
2 °
v

AN A QHF A A A=
7T} FF-H YA A A=
2. 3| ] ol Fo® A4 o
A A T 5ol AL 7B 3] ALe] RS Ha s Adko] = Ao ® QA" ket

o] 3|ALY] JH-E éﬁﬂﬂiﬂAQI&ﬁ}%‘AT%&%%§@WMW§Q&ﬂ3WZ
A 398 2= 3 A ko)

A A 399 2, Al 401 % 2 A 403 2] 2] L-of glo]A
1. 3] Aol T gt zpAl 9] of &S o] 83} oAl A
FE 33 2}, 3. oA} oY A

oz
e
2
N
o
[y
— N
o

‘F’N

>~
=
©
fi
©
o,
2
UO

- °F
olo ot mlom
N o o

3
2 g

2 oF o m2 9
o & o
o tot
>~ o

%)
9
P\
lo

23



sto] AL ge] G S WA FLFFE E g ol
ok Abge] BB WA Sob 10% o ) A 22

8570 AT ©,10% v 9] A RE BFEI 7 o] 4]
__,1_

0%
o
tok
~
Do)
1o
N
ko
o,
o2
~
Do
o
2
fl &

B ALE] oAbt 5= 855571 50% ©] /2] AES Kof-skal 9l F|AR T19] ZF3 AL B
“12] % 3|Akel A 50% o] 3] Ate Hofrdhs AR of sl dF A el A W Sl

r1r

EZokbdnh ey A3 ALY] oAby TR T AldAbeke] A= dd Ao R
S o)t o] FQ A thAFolofof gholl it B talal & A o2 1 Al thA 9ol

SFETE® X% 5417} A ALe] 100% A H-S WAEha 9l A Sol = F e T
bol AuIFF7} che A DAL A e E oL mBAbe] 5 ALed ol ik Akt phl
AdE AW ol sl dE A AT A FAZ B b o] g

3l
23| Aol =S g o) F A 4] 308 20 A LA AHE & 5 3l Aol

bt
dot ol
e g

H

85E7‘*¥H1‘31%X§Hﬂ1°ﬂ FAet HEQ A 22 A 2 5o A Fost= 71 AT ARHEe] T A8
A 3Zo A FLJABHAAE AW A 298 RS WA Aot o, njHat

~ o
ofr

Akl welth FAATAAE (h) 194, 6% o]ule] B, 4% o]ule] 17, () FAUe] BEOw
EE Bl pash fte] $HAF A 100 2] 30 oS FALF A=A ATFEART} H ALY

Esto] Qo] P ol Abgl g Soll isko] Auj Q) Je L Wabeka Qi MGy
S0l 015 s A 255 4l 51l G A & Aol 8, (o S e 5
WA 2hE-o] #Aof st A2 AL shatar, Z ol tiste] X ulj A<l k&8 PAFSrhar
AREE AR () B Glo] T T £ ool A il sl LOALE B 1
100 3-9] 50 0] 48 A9l 8t AL 419 = f
g abe] 2207 = A 57AR o] o)

8, (ch) Bl o] Aujshs 3l 4hsh o
A st S| ALeF Gl S AF el dh e Ade] e A
ERE PR E R R SRR A
e ST 41 81,55 5151 o] 8 AL o ol ] AT o e oh

olr

ol W =dolAHRF = 1 2lo] Az}l v gl == WA, (1;],)5_010]0] A A = Eoo J&aﬂx}—g—
s
s}

rU1

§i
A~

i& —{Nm

=
=
Ae 4
E
T

2}
a3

BRA WS E 23450 FAL E FANAAAA AF AL E 5 5 AN S A
ARSI ATRTE W e A, 718 99 9} gALLel I uel Ada) e dge £
G gel EAAAE S 5 A TR A FUAZ 45 SN E EeTh A
]zsgeﬂ x1]31

g 9 FAA Y o] @A A 01ALe] o] Sl FAI 7 gl A Ei= o ALe] Fd o) 9}
tsho] A= a1 QA ekol BRlth, #aA Lo} n) o Ade] o] s I A AL} T A = AR VB A o2 =
bjel S vigle] APE A the Welst 1] g elo] £ AL T} ol s uA Al
elol £ 23|Abe] o)A}, 53] Abe| o] AbE o] T Ak T =& FalahA ool melrh.

8 e} A43] ALol] thake] ukth o] 49-91 oAbt =R F 7} 50% o] 2] A S HfshE Al 32 A
219) 23| AL} B Abebe] AR ol sl A AR E

87 o+ 91 2013.9.12. 4131 2011 T} 57869 2.

O_A_l FO{' FH

24



oAb} X 5 0] SERA} ] -9} B G Bee] U 2017.3.

8] x}o] o] Aol Lp Al ol A o el BAEHE Ask B4 o] A
oS FEAN AT TFA IOz 3 ghol AAH O MAT 5 I oA FEANE
WAEA Foha 9% S ek

oAbt 5k Bkl A7) o] s A ol
¥FSl 31, (2) o] AF] 2/3 0] el 3k, (3) Aol W Aok T, Adle] HAbL
Hsath. olsl gl tlg AR Ao Faq AL L3ks o] BT A g

A7 A8 GULP EH, B AP, olAbEo] AW FF] G P2 wo EAE By
[e3]

8hA B3He 7o) i3k tlere] glo] ol Ake] 2/3 7k Selaki, WAk el E Al 7L ik
Q9 & 9 Hlo] BEHF WO Btk Ade] gt Axrt T stolof Gk

Z718 )= HYo] 2o e A ol A entire fairness = % -8-3Fuj] A x}9} 714 = F7}

fair 3Fo] oF hvhal 8= 2.7 3} FAFSko] Kl

472 =Y HPLL FE71ve] EDIAN) E A o F AT £ o]

=
ARE 7FA 31 [2] A et A b uhe) [3] EALe] 2

=4AHE 3 Aoled 1[5]«1/‘} 437 ol Z‘iﬂf&%&ﬂﬂm%ﬁ&[ﬁ]

N
=
-
419,
o
do

ofr
o
&
E

R I R P e | Oi/\}?ﬁ} G 3 Ak] I o|ALR FHARE o] F-, A AF-H-of Aol A
Al 3 o] |Ake] thiEo|AbRAE 24 & 1k 1411‘%% & kst el A QoA T 8 &
A etetal A A st AE, 1 A = Olsﬁ } 5 Xlz 4 o A= A=A et L
A 7F o] 7ol vk, th w7 S o -5 fInkek Zoj2kal HAlnh whef, OWUr ol
Apob BALe] A el e 1 A T o R OW A B, 18 20 el Az -&%% A
2004.7.22. 4131 2002 1= 4229 ¥+

9 A Al 398 Z3= 2012 WA ﬁfﬂ%ﬂﬂmﬂr 20123 7178 A AL ol sl s A Hlel v F ek Ak
R R —cr?ﬂ At LU i 2 0] A3 9] le] 9l7) A =« A el ol w3 A7) €]
ol dA B 1 2ol w3 TR AME 5 S TR Sk oF & o7} Qlrhar dheta} ik, (v ¢ 2007.5.10.
41312005 v 4284 ) “1e{ut o2 gkt o] i o] - R ¥ ke Lol A ol s Aol 3t T 8%t
A oS AEekA A Al ek ST AR o] N A A o2 o) K813k o] I 5 Bl sho]of
s

\1

25



2017.3.

sttt

o

K
Zo]o) A [15]

=

=13

T
-

Az}

o] AEFH S el 2
12 eFol welth, [1]9l A

T
| .

7o) oA} o]

S el 2
AR SJALS] FH o o] e

Al =

5

o)
H

Fol gheks i3l ar, [12] 71 g0

}
e}

k)
“

A

2

O;
o

o

T

2 o] &7}
1ol [11] 73

[9] ©
o B 7 EE

=)
)

o

Z o
""—_-
2 ot
t}
_?4

o

=

Pz

7

=

“[8] &=l

3

A

she

[}
Fa1 [10] 21948 4

°©

St HE

S

T
-

3|ALe] o] A7} BA B ALl Al AbEE tlojd A&

9] Qhell 9l ol ehd, [13] 11 = A}

) H oz Mg
=g

PN
T -ZA
H
=]

°

i
mH
o
o
NF

M
o}

o

H
H

1

—_
file}

1j]

[e)

Rl

9] o] 7-2] 1)

T
T

[4] == [8] el A [10]71A]

[e)
=

[8] [10]

T
| N

T

S

o

=

o] [1], [2]¢} [4]
] 719

QA

S|

s
R

OJ Ie)

=
>

e}
o]
A

i

ﬂ_
[5]<F [12])

&
=
1

J

S
a

] o
=

o] o}uepd (

A}, 9] (517} [12]9] <A A Bike] v 3}

,ﬂl
Gl
st

—

o)
I

B

)

o
o
)
file}
olo
X
o
N
o

bol b Lo, ol A= 3 g whee)

o] 9] o] Fo] ] o] kel 9ol 2ol 7} glo], mE

pep.

S

L
a

71

°©

- =
AN

T
T

% )31 91 2002.6.14. A1 31 2001 T} 52407 2
% ) ) 2011.4.14. A 11 2008 T} 14633 T 7.

55

]
S|

7

N ®

S
N o S
%%Wu%ﬂ
%%ﬂmﬂmm
TR ok S
T3¢ oo
ﬂ‘-ﬂﬁoﬁooﬂztw
T RN R
rE o N
o=~ &N
T =T o i P
N o% o N
o RN o F L
O T g
PERE T

26



2017.3.

—_
fite)

<
R

£
0%

+

B

B

G

o] Lo

P2 gl AL e R e

!

15

A
=

AR AL B

gols

]
o

o} |
B
0
ﬁo
iH
o}

L
No

£ 9l3he] 1

AR o] A7t 84}

L
Ko

3} 314} ko] A g}

=S
o

QA B 713 L ] F8 54 9 o] 4]

EEESEEHEE

ﬁo

=
<3

8] A}s} 919) 9HA ol

T
T

e o)A}

o
e

wK

ALl

bl A7) 9] ol = A

9%
el Q1 o2 A «[3]AH 9

Qo] 9191912
o] A}

]

[e)

by,

S

Qlx7ghofof

Fod

)

| oW [3AE] ¢

#eto

T
T

E

ksl
pud

o) A sko] of Tk

o

=

= == 1)
T
S

) pp. 289-315 (2014.12.).

<

Al 59
% o) <1 2008. 7. 10. A1 31 2006 T} 39935 T+ 2.

s

.
&

ahel o1

g 9

FA ol ue} 314}

A| 382 %9] 3 (¢]A}+9]

% 2} 7)) 382 % A 2 3.

% v H 7)) 684 %.

27



ol Ae} | vl 0] FrebA) o) ok A phere] 917 2017.3,

-

2719 HEYAE stAY T L P EAD S ol Bt AT S v shA] g
AER o A« EAb = o) AEE] o] o) & 9]ste] A BAEE A 2] shof of gk}l
ATE® R o] g le] of Fi= oAl ) B ALe] QI -5 o] s Al ] 53k 09 S 3] AL
ol datolof gh-& QTakaL Qlar, 3|ALe] Aol A kel -3 A o ® AP EH oAM=
ofH & WAISEAL At} o] AR7E HR19] o] o] Kt} 3]} o] o] &
W&-& oft, o]ake] o] o] 3} 3] AFe] o] o] o] FAlof] Y H A el T
A& FA 8= 3lolol A, A fArgt ARE ofn|gvkal & 5 Ak e A a9
o|Abe} ALY A &2 Ao FE WA Stek= Al 382 9] 35 M TH1998 1 ol
oln] EAetd 2gPen 3Ake] 713] B Apake] F-8 T A 22 2011 0 Y F o,
7 382 9] 3 9] A= Ao AR AFH 37HA YR e g2
E ettt ar shefof & Aol b P whEha], T o F g o] AL7} 5] ALe) o] 9] & el
oot §-H A o & yejste]of stz o] F-ehar s

12, o] ALz} S AL} o] Sl S Al i AE ol d sl A 9ol vkl MY
ol A WAl A o & FA ALY A S 9 HT T W SHTE A EekA] ¢kl
o] BRItk 53] o] Abut A vl =5=9] o] 3| @A 7} E A3k S| AFe] Aefol] tisiA] dH
A 398 Z=0l| A AL F o] s FA Aol tE AWk T o -5 A Rato] A A 07 AL A
A7 A7) 5] = o] Ab Al =0 EFRAIRI N Al Al F-E] = 53l AlE Al gt
TAI7E A B A o] Fo A A] ekl 9lo] HlThi*?

A 124 %, 3 A}S} o] ALY A@E 2 x] Sl A 398 27 A Ao Bz 2012 4 Y 15 A 5] 7]
XH % o| AL} s|ALo] A= o] A3 7F Sl e H R A 124 271 A 8= X] e=rhal sF At webA,
A EE E‘r%% ARl A ol 9] 28 o] A8 A FethH, 92 A o2 = oAb} S|ALe] Ao 111
Al 124 27} A g-dhal st
98/\]151-1:1-1 A 33 %
9 5 xlo] 7] 3] 2 X].}\]__J 6.8 Zx) %30l AW A 397 29] 2 = 2011.4.14. A A E}] 2012.4.15. 5] &2 o]
Eigtlicael=g
100 7) 382 2] 3 2] W 9= Aol A WA E= 3 9ol = A v A 124 % (R7] A<, A )
Z gt al sfofof ghot,
101 <A1, keri 14-12 at 7-8 (2014).
102 «stfol = 9] 93]S ol Eo] X ¢ Ao] B1gS
dd e e 1S ZhEvheE 2wl A9 & S Ao 2 78k Aol dvkatd o] ALt
o] AL sl 0101 olg| A §lo] HEHA oz, A3t T2 5 YAlste], Aol 2, SJAL] A 9] o]9] 9]
Al A 2] ‘a‘%Ol AL A7) - B A9 A g 97 obd 8 & ZEETE o] e 9], =
%47} ofuetar 3 = Q7] wiiEolth A, “al A ]l o] AG et Aol gk A *’/\WH T,
o) &1l (2015.2.), at 110-111.

o

2} 2o} sfutab orel A P EF ul,

o
5 %

ol = 4o o

oﬁngéoﬁoﬁ
T po -
oﬂ,&



2017.3.

AF] 9] el

T

o] Tastrtal & = Utk (i)

(¢}

2|55} 28] A A A Abshe] A el s},
17] ¢

°©

T
-

a7 F 3714 &
A2 e

T

2 Ape] Fo] o] 7 A

1%

o] o] 3 o} 9] 5]

] X

=

T

°
pal

A5 o) 3| afske] A, (i) oA}
ol A} 2.9 3} 5] A} efe] 7 el

T

L

(ii)) Al DALZE] A = S| AL ul S| AF o} 23] AN A BARE] A 27} gl ek

AN TR} L A 0.7 o] Aol A 9]

we} 3 41e] 2 )o] o
o AL 7} o
710524 3] o

917} oAbz A 9]

O| A} B

il

)

ol

Al 3 Ak

of

QU0 ZA

B
o|
BR

of

)

o

w_
o

P9l woln], B Ac A o] P9

T
T

Fal

H
fa

A 124 2 ¢

kil

T

T

°|

el
z]f

oY
&

wele) 71 E S

T
il I

TC

Al
=2

o % S L] Ab7Lo] F3t

A
o
o
N
ol

i

—

A 400 F=o| M 5= o] AF7F Aot T =

29

71w,
104 ¢ 1 91 2002.6.14. 4 31 2001 T} 52407 2.

9

53 (@)sh (i)l 4

EEEEREER



o] AL} A} S| AN A AAFEF] A .

2012 o] Fof] A &=\ 4 Al 398 = o] A7F Q1 = Al 3 AFo] ALt R 3| AL}

AN E 3t Aol o]AtE] o] AP FR18 St W1 Al 124 27 A 854 el
shaith T AAA S-S 1995 A 5] AAm o2 Ay, Zos) 8ddd S

Al AT A Al 100% 5 ALA Al 81 o] ATt 2l A A 9 8l 2 1991
o2 RY SHE A¥sha 1997 3 3497 SHE AT AAA L] A e F5=
23 o] At ol A o] wel o] Blo]ar, FrH, AH2] A& 3 A 74 3} o] g 3] 7}
1998.12.31. FA] 29.06% = H ot AATE. o] 3] 2 o} = &2 A7 ] 5.63%
A& BArshal AL, wl=rell A )8k ZakaL w27 Al 7F & <= @l €1 1995 1 o]
A AA L] gl -0 AF= QAR H, 1997 A o] AF R S8l AL o] ALR 5 7] H .
FFAAAE 1998 A & 25 A At E O] 3 A S AbE A 7]l 515,000 €O
st o] & K7 A8 Al m A sho] 8% 0] 83.3%A| & HA-3HA H AL A A A=
16.7% A i-2] 2 o} =57} %E}.“’G FT A A= 2002.2.7. 2= AL, 3G o] A5
= 33,000 Yol L&t th. o] % 2002.3.9] L7} F 147,50
A =) 31, 2003.6.01 = A 7} 42,450 Dol A ATt AAA L] HNFFEL o] A
297 2] 1998. FF A A A A1FQ =71 A A 398 2= 98kt Aolgka &

o
e
2

A7) 8k o

o 2 AV A A o] 2] vl =710 0] 2} o] ALl 787 o] A1A|A] €] 100% A3 AFR]
FFAAA L] AT H A GA Aol ko] “F- A4HH(2011. 4. 14. HE A 10600 &=
MAE 7] 7] A, o8} <t A o) &) ghe}) Al 398 27} o] Abe} 3] A} k] A el i s}ed
o|A}3] 8] FR1& W= G g AL o] A7} 2 A9 & o] &Sko] BALet A A A E shA
o] A} A4l 9] o] 0] & 9131e] S ALet Al 3 A} 1kl AT E O EM o] Al A4l €] o] )&
EREHIL B|AL s oA Al E Yl AS BAle At sk Aol BE () H € 2010. 3.

105249 A 400 Z Al 28 A¥el A oAk AL 11 40 6wl A3 S Qo) 3o
L= A i A 397 &, A 397 9] 2 2 A 398 %ol ¢] 3k Eallol] W3k %= 18] shA] o}y ),
10 333 A A A= 1999.12.0 ThA] 50 B E VLR FF Y FdSAst ARG 55 U0 R
RO, A &S A 87 83.3%, A A7 16.7%E #45Fth
T A A o} FF A A ] AR A AR GG 7 el o gk wiki 22?1 AL
108 2] | Al 9] Al 523 1998.12.31. B A] o] W 8 &, FH A A A2 A4 AL G 7pEo] Zhzt
11.42%, 11.04%, 5.63%, 2 0.97%, & 29.06%= ®.-f3taL I},

B
b

30



ol Abs A W) 5 o] SrebA) o] F-o} A o ko] 917 2017.3,

= =

|

11. 4131 2007 ©} 71271 &4 %—LH%%élﬁ%ﬂﬂ%aﬁEvvhafﬂsﬂQ
A gedo] o] A7 A -G o Fhato] Mt He|afo]Fof o e T4
Hukehs Jal slatolofof ghrt. gk 23| AL S| AL o] Abet AT E gk 9ol = A H
RS AL AFS| AL A A E-E Afrahal Qi et B3| ALeE 23| A= AR A ) 9
HAAE 7171 3lAbelar, 1 A 2 1gh Eolo)o] Qlrfete 1A A ALl Al Eob i
W3 ARE I ARl @IS W ] A uA] ofy st R, 23] ALe] A B E EHEE K3 AFY
A} 5L B = AT webs] R3ALo] o] ALe} AF3ALS] A = K3 AFe}
A T 4 A 398 27} At &3k Aol sl EsHA| oy staL, E3|AFe] o] Ak 1

Lo

T=

rr

_

Nl

.

bk,

ol

wopok 3k Zo] ohjh et 9

el
3 A, 18] o AbE- AL A7} AWkl i,

% g5]0] A Y-S

FFNge £7)5he 442 SAL, FTAA

0 FFe) AuFFe oo g W syt BAHY L FE AN A0 Bej I,
ol el 3 58| Ak9] o] bt X u| 5k 28I Abe] A e 7bel o] AR 7L 1A el o

EEEEEREE REEERE SR DER S DS PR PV

A

AFFEL NI T s} o], o) @ ATk SR WA FAE Lolok & Aot

=
L
o
>~
il
o,
ol
N
i
I
-
o
o
X

iii. T3] AHA vl )AL} AFS|AHA DAL A .

58] Ah} A F 8] Ak} A8} s A AR Aol ge] AU WAbehE
oAbt A u ST} 217 A Q1 o] A 7} LTkl stel &, ZH2) B ALY AdEFE

BB oF & W eIt A& 5 o), o] A Fale)we] 912 g A 3ho] Al Shofof

ghrar Beldh,

109 o1 9] 2013.9.12. A1 11 2011 t} 57860.

31



2017.3.

/2)]—

=
=

sfel 7]

S

o o
Aol 5L

g

75%
@xg z

1

-

REE

Q

hya|
=

T

)
pul

7] =2

7] %=, DWA 2] 3] A o

°©

1] = W ZE3] AR DWA ] &}

BA

L

}

k)
“

g AFE AT

(3]

5730l

T

T4 A G0 IME APE] & AJEAF APt 85 2 SIAF -+ 1990 A 2 IMF

Al % 8447}
DWA ¢] t5- ¢l o}

.
fite)

o

-
T

#)g10] o) $-] 1 %]
o]

-

o)

7} o]

o

5

5hof o

°©

]

-

Fo] B Akl 1A

°ol&

R A
Tal R

o

T

CRERRZ
o 33

[¢)

T

=

o]

715 DWA ¢ 3] 47}

[e)

ST
o] & AR 3|ALe] HY) o

[<]

o

i

o}

¢
o

Wil

E} 110

-

o o] 24 & DWA ol Al AH 9] A&
AHEAY FHolttaL & SA7F /lH

ol 2 A=

°©

=

o

5

atef

S

SHA

°©

3

=
T

[e)

o =2 A

a

S
~

%

]

)
P —

10

o
il
A
o7
Nlo

ol

Nlo

»AO

)

aLof Al o] &

2]

2 A Fsto]
FAR7E A el o] Fe

A7} ZF AR Al 7 S (fair)

A& I el A

T

°
p8l

}

)
T«

T

T

s e)
—“l__.

]

pzs
&

ol A =

J

&
™

s

A BT}, o] s ¥ A 7k Hol A
<

B

B

)
—

st

o 1

™ vl

[e)

-

-

dol -y
A o3 AL, Htell A

[e)

32

oF
[y

feX

}5]

== B
o

23]
AR ] o] Abg o] HE 7] A

9] A2 4po]

gl

4

RARER
7

10 o) w1 9] 2007.10.11. A1 3L 2006 T} 33333 -2,

AL 8RS



2017.3.

el 2z A o

gt

AL v 7 kA S A ekof, A

or
>}

SFX]

A 327 AYE B A 1H

T
&

iz

b AR

ksl
-

AL = Y LE) ol

i
—

)
e
ol

o3
=

mo

ol 2 A=}

=g AW FFY 0

]

A A A Al &7 (fair) 812

4 S
T

R e [ = i M B e R

o B =

£ 71781, o] Al o] B A Au|FF

YA}

:{L_J_
0|71 3] 3742 A=< ol A &2 3 Al A 34w A

o
1l

142

i
K

=2

FA 312 ollH A

vl
=

&

sk, o] A

HAl wkom,

|} ] aste] d A

GA| A A= =2 7k

3

B7H7 ol e BAPgE o2 A

=13
=

=0

o] o]}

=

o, ol e =

io

o

F747F 7}

ulr
=

rol drefolH 25 A7hdtefol gt

e

o

11 g v g1 2005.10.28. 413 2003 T} 69638 F 2.

2 AL oAt ARAA

A7FE o A&

=
=

AL ol A=}

S
=

1 7ot

5
“

Fade 29

FAth, 2 18 /9 (i)

5|

FAROR B, o) 4§

Foieh,

3|

k)

K EER R

Mo Yo% A

ol

Al

W8 5 9) 31, 2014 A <] 190,000

2 1996 A9l

=z
-

2/

o m W= A skabA] o] d$7b= 7,700

G A

<0

33



ol b} A W F- 5 ] SEbA) o] o} 7 g whke] 1% 20173,

152 7
W ol A Beshs slo] o A stk & 4 ek wekA, B Ao A o A= 9] o] AE
o) 32 S E QA R, A 2 A DAL OIS 1B o] U9 i) ek o
S wspolof kel MAITh WU A = AW A= o] ARAA W o], =t 2} A AN
F39) AFA5T 7] Bre] 2} sate] Y A EAT BestoloF @ Aolv,
Agsirha ped =A% glo] moli= Aol

15 ) 9] 2009.5.29. 41 31 2007 & 4949, oM A= o] Al B 14 ¢} o] ] Rm o] F R £ 0] glo] BelTh,
o B A =2] 2000.3.31.2H2] 1999 W = A} H 314 of] &= 1985.4.30.50 W52 Ay S A} = AFEFo] 100 o] Yo7
S7Fek Rtk Barwl o] glof, & ke g=2] o] 200 W0l QS-S Ut 1987.12.30.00 = A EHAHA] 9
WA 0 F FAE o] 125 9 07 FUbeIGiThaL ahof, A BAA = e gk 74 o] 50 WA S oF F Th 1
0] - 1996.12.26.0l % SkAAEAY o] 2} WA E o] Q) o1}, T of AdhE o] whel F2 o WA AR o
st A5 7F TAIE o] A BTk 1, o) AFE] 7F A 7 o] A FhARA] wha)-S A o] gk 312 1996.10.30. 2
A BALA) o] A 0 & o] MFA] AL 1996.12.17. %2 B3 E 31 9lo], o W M= ] A}l 1T A] o] A EA o o] o]
ek ool A SARA o] WS A o 3t o] Ab3] ol = A S m| o] o] A] o] ALS] A o] ZpA el g o] gl o,
AW A=) T AL o] A S AA R E B3, AW A=o] A SARA B2 A =] L aL,
1A - bl A7 AN S-S Bl Tl k. A1 <A SAA o] A7 2 w9l 3], 18
FAba | 15" 174 (2010.6.30). =&, “H A o] B AT A 7F da) o] HA EAH,” 35 W15 H 8 275
(2007). °]5 %, “AEe] HFAMMFA &t S| APEA A A 19 Al 4 5 7] AT 107 (2006). A<,
“HA kAl o] A 7hata vl il = 7 18 P AP < 174 (2010.6.30.).

AR NAFFEL A 27 A-Adoz A Ao A9 FH S v Itk &
Zlojtt,

W E 2 8| AL 19kt e A faksto] AlGA &Aoo A A A LS A FE Ao ek o] ALE <]
FAAO) - fut o & dhAY gL &4 of wl A Q) o] gk Aol A Al 9ot FE A A Y Ry
aH A {3} 8ke] 7 s|abe] o A T AlE A A AT AN A BE 8] HES F 7} o] AFF] o A
A oA F-E g Ast= AakE 714 o] Folx Ao ofyet 15 24 AT ol 3] ool A 9] a1 1 o]
Agste] A Aol wpe} o] Fo 3 AP S o F= e kel glan, 19k e A f-51Eke] o] AbE e Uik
“the 3] S|ALe] Aol Ftel e Esal #A B ALe] H e T8 WA sk Ao 3ALS] ARIEE frA]staL
3 Ake] g glell o]9]o] & Aolghs AnkA.F3 4 Q) Y thstoll UnA o 2 A 3| Aol AFE A L8kA| 8o
3| Abel] & E YAl g A Toll=, L9k 22 o)xbe] A9 = F 8 E = AT A Wl A=
Zolghal & 4= glop ] o] AL E 9] uj A Q) S A A UAS St Y 2011.4.14, A a1
2008 T} 14633.

A



ol Ae} | vl 0] FrebA) o) ok A phere] 917 2017.3,

o|AbZ} Lo Bim A 2 B Aol Skt A9 S AV L AR E AEE R
B-olli= 21 oAz BlAtel tiate] Aistel &3 wid e Agle] ek gy £
Adglo] grefsbi, o2f gk ojAbe] BE Aos WAD Y. e S Foke] a1
olAbel A]l= 1 Haee] 4 v (A} ojAkel B =
Aghe 4= vk &, oAbe] are) B TR QIR At A wA] (A 397 2,
BAbe] 713 B AAke] 85 A (A 397 29 2), R oA} &3} AL A (A 398 £)9]
glnre] APe AR = ok AFHAAA A Aol = oAbt FAE AY L
A A =, Al 400 9] WA B
Aol ojafe] ol o) Bl Ao §Iuk dubA el AdS WA 5= 9l= o] 59
G2 Hlrell A F7E A A ojqbe] Fejeht) s

al
Aol nlQlA] i ARHAE BAL 0w pPdr, wd due] v (L

=

o

>
>
lo
ol
o

H
rir
op)
=
>
)
o

rlr
2
0o,
1o
rl
=
1o
=
o,
o
&I—'ﬁ
i}
filo
j3
X
&2
rlr
v
o 4y
o I n

Za) 4 — indemnification) 230 2= o|A}o] FA o] 5 Quto] 3l A =
Ao = 3)AEe] o] efolghal RIX] il 3k el thek Aode WAL 5 U
staL glof, =i o] F5-mu dd WS Agkskal sl

v. FAF Al E, 54

ojAfe] AR A o] o] F fRt o 7 WAL= BAFL =50 Eafjul Aol th g wIALA
A} elol = v H 2 SEAHZ AR F 7Hs A Foll Bk | L
FArAE o] Eal g A k= A} 285 o] Ko
A FLdsHl, T o7 2 S Yo fv EF7F FARAE i 4de] E 5 Sl
o2 wigge] ]l nlarste] FAPHG S Aol = F Y w2 e Aot

]
4
ATk e eIty Aekel A 7

~
=
rok
K
r o
L
o
lo
)
o
=2
=
ot

18 A A 399 £,

19 A A 400 2.

120 4 A 401 9] 2.

PLH A, <l A LA S F G A DA M Ao glo) olAhe] A Folol R e e w:
ol € 2013.9.26. 4131 2013 = 5214 HA S T4 2= keri 14-12, pp. 1-24 (2014.12.).

122 g9 9 2013. 9. 26. 4131 2013 1= 5214 ¥4

35



)

T4 2 ARl gk A EA Q) AT A ol e Aol Wl dade vs Bas

I TREPRLAA A 9] AR R FI B YA A
A% 0z AARFOIL AFHES AT A A 52 FRe] A 1E
AGSAL T B A E o] 24 G AL AR 9] 7 81AF Sl 11 A8
A3 B 52 Sk oh G A FYIE 713F ok Ao A Aol

AgiTes Algstdd A . AL A T A Ak B g A g s

F =

-

K3
)
[-4 (
re
il
rlo
>~

=
=
Hl
1o
O

_—{o
091
>
i
=
=2
1o
e
oY,
i
A
o
K3

<=(culpability) ©. = = negligence, recknessless, knowing 3} purpose <

A 5 E A9k LHbA © 2 = recklessness, knowing 5=+ purpose
v W atoll Aol B o gk are] o] FAA O R AT HA ko, H A%
recklessness 7} 8.7 t}. Negligent 3+ 3§ 9] & 91217} 21 9| 2 Q13}e] W= 9] gt 8.7 0]
LA Te S Gobop ot AR weke], /AT LTS A e A
Abgl o] E7)ES FUEHA Sk A ol vl Aok Reckless @ 91 @ A2 1
P92 Qlske] M o] g o] B Vs A S IASAA FAISkE s v sk,

123 1) Wl ] 2013, 9. 26. A1 31 2013 = 5214 772

124 «A person acts negligently with respect to a material element of an offense when he should be aware of a
substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk msut be of
such a nature and degree that the actor’s failure to perceive it, considering the nature and purpose of his conduct and the
circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would
observe in the actor’s situation.” Model Penal Code, § 2.02(2)(d).
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125 «A person acts recklessly with respect to a material element of an offense when he consciously disregards a

substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of
such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to
him, its disregard involves a gross deviation from the standard of conduct that an law-abiding person would observe in
the actor’s situation.” Model Penal Code, § 2.02(2)(c).
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