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Breach of Suitability and Duty to Explain and Loss Liability®

2025.3.
4 A1 (Yang Myung Suk)

Abstract/ 8. 2F

Investors falling victim to sales of unsuitable securities by large securities firms and banks has
been a recurring event in Korea. Upon media reports of huge losses, some exceeding trillion
Wons, the regulatory agency investigates the securities sales firms finding those firms having
recommended and sold unsuitable securities without suitability reviews and without providing
sufficient explanations about the risks involved in investing in such securities.  The regulatory
agency, acting as a mediator, typically recommends to the sales firms to offer and the investors
to accept compensations amounting to a portion of the investment losses. A small number of
such investors bring actions against the sales firms but the courts typically invoke comparative
negligence doctrine and award to the investors but a portion of the investment losses. The
regulatory agency and the courts do not consider in detail the actual relationships among the
investors and the selling firms, do not usually review whether the investors are in fact capable
of independent reviews of the risks involved in purchasing the securities, in assessing investors’
culpability. They formulaically rely on investors’ prior investment experiences, the sizes of
their financial assets and some other factors but do not include whether trust and reliance are
involved, and such priors or larger assets are taken to be grounds for imposing greater investor
responsibilities on the losses.  This contrasts with the US practice.  Prior investing
experiences are not automatically assumed to be indicators of greater investment knowledge,
and the actual character of the investor-broker dealer relationship is reviewed to assess
investor’s negligence. In addition, where a broker dealer is deemed to have committed a
securities fraud, comparative negligence doctrine is not allowed and the investor is given full
recovery of his losses.  To reduce the incidences of sales of unsuitable securities in Korea, a
modification of the incentive structure of securities sales companies may be needed.
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security [] any manipulative or deceptive device or contrivance in contravention of such rules and regulations as the

Commission may prescribe as necessary or appropriate in the public interest or for the protection of investors.” 17
U.S.C. 878j.

2 SEC =dA U +4 A10b-55 A3 =2 (to defraud)e] S=H(device), Al El(scheme), 7]l (artifice) A&
A8k At} It shall be unlawful for any person [] to employ any device, scheme, or artifice to defraud [] in
connection with the purchase or sale of any security. 17 CFR §240.10b-5. & 142 <A7F S+ 9 4 9
F xaAHor VLA E BT SATUE Aol Bout AAlRs Wt SECA A 234 HEe
7184 o] AMRS FAEtE RS AT dds Adsilth %—?ﬂﬂﬁﬁﬂd XHXé %il% SHAE
oM 71WA F B =24 LS qrAlstelof ), 2 F FAE qrAlskE WHarE Tl g<ls]
7F olgivtar deto] SECOAl A1 Ws Adstel AddsiA e e i%}ﬂ :‘4?5?0 HJ*}btﬂ
Ao =ogle] B 23S QY Aow wHAlth 1 olF v YA 244 w5 ks Al
of WAA WA, 5 ANYNE FARL 1 BHoR & glo] 1

of
g9, S AHF B Baste], dA R Z ol Rt o ZhF #42 =

=
H
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T
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B
o
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AL AA A9 A= AlgE T Fdeginh. 1] ML “device, scheme B
artifice”ol] ik A2 sfA & vletal 7774 10b-5% E2A A|PSE FA L
Astdtr 74 10b-65 2WE =AT o] ARAEH Al178xE A1 ] <,
Ale B Zjarel] it o] oy Al U3 ol Ry, o, v
sHAANE S APIBAE A MrE BeR Ayl olgwol e B
oyl Al Aol A& o2 WEsy] Wil R BHE FASkE Ee
SEC7} A dstAl A=A FAsHA e 4 A shalvh. WAt Allob)==
Ao zE THAYY} BHE AVTAE PE FA8HA] &= TH(not self-executing).
SEC7} Abslolela} FApxte]l B g st A% AL Ak FEe
Aeistefopst 1 gtAgel ojsted @ A7E srAlE T SECTF ¥ Al10(b)* <
HEA QL 10b-57F 8= A=A 80d o] A ARt SECe} W F7F tH s A st
B R 7€ AE Agste ¢ 23 AIA ARE FA s WAt
an W OAI78% A1 WarE AEE
U AR o2 S dErt Al A B FAARE] Bl we Y
2

Ao Yol A FdatA FAS AFHo R xAsA & glo] Holu, ol A=

stol] BHE FAAER stolF 2RW
q

ghobar A A B T® Al178% ALY AL E fukete A9F AVIA 2S

B SECE T4 100-59 zzHH oy AA S FAEE o FAE, 53 WE-AAH Ak 4
= AYsd. #d A ES 17 CFRpart 2405 ZFx=sld &}, https.//www.ecfr.qov/current/title—
17/chapter-11/part-240/subpart-A/subject-group-ECFRbda83517ce4377f?toc=1.

% 9 2024.5.30. A1 2019512887 A4, (HH-Y 2022.5.26. 4131 201813864 HA T Fx). &
R 9] 2018. 10. 26. A1 31 20163181596, 625, 2017 15H242(2F M3 B4 AL H Y 2019. 8. 22.

M3l 201813161 H7. elol Aulele] WA ol FFo] AFEYY Heto] o Frbxat FAA
A AR AR FAEe ReElFEoR A 7)o A magdgyele AdFFUE a1
of FxpA7t B A e *PHMW A2 FASA FAAE AT B g FFEe] A
AFo R AT A e 519 A 2 FALES Tkl YA 5& FESI] AR
I A178% A1 xﬂm g ?ﬂlzz AH%WD}E sl 14 oldt ST A 9 FH A

5o FEHAV ALE R S, AF B V) 0E AFEEE d9voln Tl A& “%34@91
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SFFHEA, i A1) Vs eE ARE Y P WS EFeHEAE

HBe #HE 7ive Hof & Aow welr

T FAE AT FAL g FAA G BAZ ANA7IE F s
__,Z_

AR §AEA Bol AL BAADolgn A 89

o
A9 ge] dglort, WA AN A H RRAY PP AFANS

AP BA 7Y A178F A1FS Yukstitial sl dEls A ol Wtk

Mol Fade] F4AERIUAE AFA UH gukol} AT uraye)S
ARAGY AL78%E A1F AT BAARDN R QAL FARE S

A Sl Wl B ofF ShelaA Eahgn

O

ARANAS AL FeE BAE A B9ekn gusslt. Teu 24 e FU% AABAE A3
A A RAEAE AT Aol BT o F, FATE W] Aol FAEe A
A4 Aol FAsaths ol i n B AbdelA FAAE v wWale] ofy AHE Avleks 14
Bel Al o o) gl S ARES FARD e, e, dgde ol
AR RETFEI 19 014 A, W] BN A AL 10 ol AR W] FAAE
Fau Aude wetstel, $ASel e AATA} AR A 16 ool AY A A2
sfuroleta Bebaleda, FYHA R FHFEAL 7 AR AL

3 &
Sitolela pkslel 24 WAl Be AAAGT. WAL FLEAL HAH B o190
ol FUE Adoletn A2EE Jush PAANGL B E 24 Mol A1E “HAF
S, A8 EE AU} opels BRe sl Se AL oj4 e FRoln

7o e 204370 FARYNAN 54 GG ) viseta maetn dom F27140] 4
T Aolgha A, B Bistd T4 vEste] o]o)g AAF UiSo] A17sE A1FL
%t&é}ﬁ{ilﬂrﬂ AFstd o, A sgE o]F As A HEagith i 2024.11.14. A
3L 2019t}202750 A, «F AEAAH A176% A23 A25 9 AAZHE SO muE §od =F o;
a2 FP 59 AT A7) EE eele] A 28 oste] ME T S fustE Wl AMx
B0t e F A3E o] AT 5ol viulE FUAT FHow 0 FA 5o vjulF Tl YolH F
a3k AR Hete] ARl A e Qs FHAITIE BAE o Ao AAEFT AL ‘31 T A
EAE AT8x Al2dke] T T v, L v AdE & B0y 2 AAY] MEs =RE 53
o2 PAE ARgstE BAANAE A A BT A4HE 7 58 Agste 39
of sfgatmz, gok Lo AMEFASIL FAANDS = A8 A1F ALEI AT AA, 2FA
PAAN Y] 54T Gep @ 5 vt
2 ARADY ALBE ALY ALEE TAA) w8 S0 el AP AW Er Ayl )
ghe] Ao Agatolof AT FE s wEE A A4 FAARSE A ARAGH FEE

2Fe]o| sk HE A178% A13+ xﬂmA AAYg A ek A, e #4835, 119-142, 121-124
& 134 (2015). 1ev} 2021 5-E] olddl S& MRS A dF F Aol 19 9inlo
gk Eauly 23ko] HAEo] HYol A AEAIGH A178%2] M-S WA A= EIASIe] HAT

W}A}ﬂoﬂ A AA FRRES 5 TR A %olzﬂo}o% =l FAAE AFE st
= THAY, dF=F7 1% ovu Ads F7F FAske & P FAleke] dubEAAE ﬂOlt P E
ABA A A178% A13-S Yuketia dosk Aol Qo) [oiM Y 2011.7.14 X131 201153180
Z; g9 2011.10.27. X131 201158109 #4; thH Y 2024.5.30. 4131 2019512887 #H4] L3 P27t
e S gNket B ffoln] Aol RE futslglvia #stHA AEAIGH Al178% A1
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S g 4 1005 9N ALAS Selahd, ] A7) Rgle] A% Fo| £xx
AEse AeshAd x4 S AaelA FAge] &4 AAS AT AYS

2]
Fabskan glo, =l Mol A178x A1F Alls Hnk FafelA FApAte]

3. Under the US Securities law
a. Background
n] AR 194719 20417] ZHb7EA] wkEA o 7 Mt P T8 ALEZ, 53
=]
=]

2]
190733} 1929\ A}efol of-&-3l7] ¢lste] @ HI SAAHHS 1933 193413 A

A2z SNl @okths 14 HEE Fa4 g2 agE d8sE shlu [Mexgid
20141030 4131 20117} 82631 -2 A; A&as e 2015.10.23. 4131 20141160264 22 O 2l 2018.9.28.
X131 20151169853 4],

HrasHde SETA Aol 19 o]FH G FAAANA FEIFAGAE LA DI|AR e F
A S Afsdled, sEIES A AT FA4 Fokar AR E Fuglen dr|AA=
FrleRel AgHrrE U2 dEelit. FaAbs FAAE AT HdE FAs d3dves FAA
HIRJAAE Astal, 29s Fatol FaA 2 Fol 2akd T Fdol Ak Ao FAAF
& W A4S 84 @9k Ao Hole Fabaks fwold s wxtal, FAAE =5dh7] el A4
< FAAE] FAARIIME ASFAE d3vha o)z FAsta FHGE FES FAA] W
= FAslTh A= AR E AR T-’—ﬂalq AL FApApA A Ede] wAstglTh. ool ta e
A3 FFTdo]l AFALAE] AFFEHE FaL idvk= S77F S5, A5 7197t oby
ehar whbshal AR dH = fukelA °§9k°ur Aol gpulslelcta fasisith diyde 94
wAs 1 tﬂi Q&aArh da s ¢ 2016.2.16. 4131 20151420071 ¥4 o 2018.6.15. 4131 2016

TAYe g BEHSE DLF Abejol Eﬁﬁ}oﬁ Sy s AdE Aol i i AEAATY @

WA Wl T 317t 9 S siergled), o]tk ARAEY B B

O
of tigh Aggle]l Eebdvatar J&%o}OﬂE‘r ol HES 671 AtEle AME 319 Ee mEA
o] Rt = AR l‘%?ﬁ?‘ﬂ Adea Fastist gow By, 49, FEEAERASA
3], DLF FAk=4 40% ~80% vl A4, HXEAFR, 2019.12.5.; 5%, “DLF AFEj7}f %74 ANE- B
A28 CEO A A3 FaA €A, vjd 4 A 2020.4.2., available at
https://www.mk.co.kr/news/economy/9279241. 20240 RE ¥ 79 A=A &7 d—%
ALeffoll tiate] DLFeF %/\}‘8}711 APsl S BAsit o ddE = Ebd ) 9 E 3
AFEA G A17830] FAHAANE AFsHA ¥ B4 duje] AETE st 7Y, w8
=49143, % HX]T ELS @& =128 5 570 23] dispbalo] o EA4xA 24, Beas
2024.5.14.

¥ AN T3 AbEl= 1884\, 18934, 18961, 1901\, 19074, 1929+, 1937 & WHEEQITh. Ward
Williams, “Timeline of U.S. Stock Market Crashes: The Most Economically Devastating Market Drops in American
History,” Investopia, updated Oct. 30, 2024, at https://www.investopedia.com/timeline-of-stock-market-crashes-
5217820. 53] 1907'd AR o] %, W= SHAE 1Y Pﬁ% Fetelal, AE= SAEAE Sl o
& ool AEE fuagol), TaAde wEoz ARAA AY 8l FadAA Aslel olFel
Al Stk 19291 ARl R TRA JHE 29 7F e A S, 2:47431“* o AASA HAH.
Steve Thel, The Original Conception of Section 10(b) of the Securltles Exchange Act, 42 Stan. L. Rev. 385, 395-424
(1990), Available at: https://ir.lawnet.fordham.edu/faculty scholarship/831.
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thal gste] daprows Fapgdel] dadt JRE EE FAAECA ¥HEH

AgsHs g e Agdn? Agn FA4E nEss 45T

59 (Securities Exchange Commission, SEC)oll Al o1 A th. =3]+= #7 5

A w3 AEle] Qeloldn HESIAY 2, B/ % A @6 Og FAE A8
o] Jasirha graate] SECO] FWLIE IS AlFEA T

= A= A

i. SEC as the regulatory body

%0 =4 (Securities Act of 1933, 15 U.S.C. §77aetseq.), =A@l (Securities Exchange Act of 1934, 15 U.S.C.
8§78a et seq.)2} Trust Indenture Act of 1939 (TIA, 15 U.S.C. §§77aaa — 77bbbb), Investment Company Act of 1940
(ICA, 15 U.S.C. §880a-1 — 80a-64), Investment Advisors Act of 1940 (IAA, 15 U.S.C. §880b-1 — 80b-2)°] <74 SA
A gtAlshE Helth TIAE XA E dadd AdLfasE BEsty] s Hom Abafol] gk Al
54l (indenture) 2 FEFAL (trustee)o] A3, o F S fAISEAL QltE ICAS IAAE A FFAA G
A FASE FARREA RS prAlskE Motk o] MBS FHAE s R AES FAEHAL Q)

31 See Steve Thel in note 29 above, at 397-399, 403-404, 410-413.

2 BEY 4] FAE AdE FHE T, ﬁ&ﬂﬂé}ﬂ A= Esth= %i% SECOll &= 3l oF
o}‘ﬂ (oﬂ%,%), Y E FAS FAARLE Tkl ety HaiAe SAS A Agrdd 53
3 B 2038 ARE AHr|How wE 123 @37} A e} 4 1 S Alste]oF gtk
SAA Y, §12).

H e 19309t =5l AARE FAA AAHES] 7 542 RSN A FAbe e
o RE ARE AFete] Ax Add FAAES & 5 A = slolgka sl “A fundamental
purpose, common to these statutes, was to substitute a philosophy of full disclosure for the philosophy of caveat emptor
and thus to achieve a high standard of business ethics in the securities industry.” SEC v. Capital Gains Research Bureau,
Inc., 375 U.S. 180, 186 (1963).

SN AL A By eto] Bl %?_ ek RS A Algsh= ﬁOI T Aoleka &
S AL ZAANE S FA AN Gl ABAN AT TRHoR Zolr} glo] 27, ¥, AP
A5 FAS] el SA @ w e L L orl, 457 el
SEC7} Al gsdell A&eta Al & 5 A sk Blo] o T8k 4o E} T AUk
“The 1934 Act was intended principally to protect investors against manipulation of stock prices through regulation of
transactions upon securities exchanges and in over-the-counter markets, and to impose regular reporting requirements
on companies whose stock is listed on national securities exchanges. See S. Rep. No. 792, 73d Cong., 2d Sess., 1-5
(1934). Although the Acts contain numerous carefully drawn express civil remedies and criminal penalties, Congress
recognized that efficient regulation of securities trading could not be accomplished under a rigid statutory program. As
part of the 1934 Act Congress created the Commission, which is provided with an arsenal of flexible enforcement
powers.” Ernst & Ernst v. Hochfelder, 425 U.S. 185, 194 (1976); See also Steve Thel in note 29 above, at 415-424.

¥ «Two points stand out in the record of the vigorous debate that preceded the enactment of the Exchange Act. First,
the purpose of the Act was to control speculation, an objective to which virtually everyone agreed in 1934.  Second,
Congress intended to give the SEC extraordinary powers to achieve this control. Because the Act's narrowly defined

grants of rulemaking power did not provide for complete and effective control, and because Congress realized that it
lacked the expertise to enact a complete program of statutory controls, section 10(b) was designed to serve this purpose.”
Steve Thel in note 29 above, at 460.
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il

RN 9 ARAES SANGY BEH GF0 AP FAROWA ALEARE

2 BRo® st 2%, £/ D A AAS FAS] AsHE SEC e AR wol
AspA ARG FAS AW T 5 glofof Frkw Wtk o] uhel, T ABH

e ol7olt =9 glol, ERAGAA] 22, £ L A B9l

1
=
gk Aukd f A EeS SECA Al A o® fdsteE TAAUYE Aob)=E Al 4G5t

Mo

SAAHE A10(b)=T SEC7F 7de A &GS #1387 Y (in the public interest) 7
A A5 H 5. 8}7] (for the protection of investors) $13}e] A4S A4S vtel= BE %
2L = A A E FAEta Juk® SECE A0 ERE SAE =dAH A 10b-
55 19421 d AAQsTh 74 100-5% 3714 A E FAEa ok

“@ AH71 A

(b) A% FA Al 4
3 F ool Y3t 8 s 3
(© AR A Aol et A B

“ ZAAAH AWE)Z olel® 22 = A BAE Ak 2FE0] TUWN FAAY Y ¥
grefo] vk SUW A17E (15US.C.877g)c TS wiAsAY vz ARt (offer to sell) 3t A ALY
B9, Aol oA a7 AAS Fekate] eaahA sk B9 i JlE Aol A A B9lE
FAsE Ak FAAHY A10b)Fet Ze] =2 (manipulation) 3 Y= FA8HA ¥ ATk Z=dAAH
W A9Z (15U.S.C.878i)= 54 a9 &gt A7t dvkes BREAE 2287 s, A7kE =
2 AY A7t o] FAAEE st HA O, T wizt, vig s 1ol gk AljkS st A S 9fAL
A e Tt AMS FErste] Aol efisHAl sk A9E SAstL vk AN A9z o
AN S E3etA Fa Juk. FAAWY A15% (15 US.C. §780)> = Tz} (dealer and broker)
A Ay FAAEF FA-o 224 (manipulative), £0] A1} (deceptive) THE AF7] 4 (fraudulent) Y
#1E A ska k. SEC 20081 201 ©]/ money market¥} 7 A &}E CitiGroup, USB 52| A% ARS
dojshgo] SAANY A5E PN 28 AvIste] FAAEC] AnEAAEe] £4E 42
73k Al 8FSIth.  Auction Rate Securities (ARS)«= AAL T STHES THALEC] F7] @74 o=2 A&
el S E AFA ojatEe] AW = AFom vl Aujnitt o2 FHANSC] e Auj=
A A= ZH ol 8ol money market 083 WA E Tl CitiGroup, UBS 5 S HALES 200 5¢t
ARS7} money market Al ©@7] T2} S=tolgtal FxpAEo Al AgshHa] ARS Aol 2 W 1o w3k
AFS AwebA &Fkth 2007d5EH 1 S 91717F vbedA ARS Qb sxEA A E
A e As dAHEAE FHAES ARS S A&l o, 2008 5 AE 917HF 293 HW
A ARS Aui7t Asfets gdeto]l WG] FAAMEC] Hfdte THE w4 E W] AT A
SECE o213t TdALY] I 7t @AY A7 FX8= 719 ety FAsAa, SAAE
& AR EALFES AA(UBSE oF $2279, CitiGroupS oF $709))S whslal 7|2 o)t
SEC v. CitiGroup Global Markets, Inc., Complaint, 08 Civ 10753 (S.D.N.Y., Dec 11, 2008); SEC v. UBS, Complaint,
08 Civ 10754 (S.D.N.Y.. Dec 11, 2008).

% «To use or employ, in connection with the purchase or sale of any security registered on a national securities
exchange or any security not so registered, or any securities-based swap agreement any manipulative or deceptive
device or contrivance in contravention of such rules and regulations as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of investors.” &7 #l% #|10(b)= (15 U.S.C. §78)).

rr >

% <t shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality of interstate
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T4 1005 FAANY ALD)ES Fel 2AVAE FAGT AA gk FAAY
WA G, FE Ay FAAE 2RYAL F)FUAY FFAES] FA0)
eha gEsta o] & FPAlstelor $rbal Bl Ed, SECE Tt 1005004 43
9 % %) BYS A A B FAd LG AoT wol

L FAA BEWe S Ha

23 e Aol 47 24 AV F A A (1A 25AF - private
right o action) & 143k Stk ZUW ALZS} A2 2L SEC] SE3E =

= 2} 5 (registration statement)L} 3= 2 A~ E] ~(prospectus)ol] 3] Aol E3tE Hg-, =H

commerce, or of the mails or of any facility of any national securities exchange,
(a) To employ any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a material fact or to omit to state a material fact necessary in order to make the
statements made, in the light of the circumstances under which they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or would operate as a fraud or deceit upon any
person,

in connection with the purchase or sale of any security.” 17 C.F.R. §240.10b-5.

¥ oarsle AN 29 A9 23 S oy, aEd 2 E SAANL AT S
Sty wetw, ohE 2A4adE FAAgN Bag duAd B9l pool 5 iR ATE AHE
Sk 2297 A A 9SS el ¢ vkar #eElitl. “Manipulation was an important issue,
but not all manipulation was considered wrong. In particular, there was nothing wrong with a syndicate supporting the
price of a new issue with bonafide bids and offers while the securities passed through the hands of speculators and into
those of investors; in fact such support was entirely appropriate. Some other forms of price manipulation were
objectionable, however. The Committee censured market operators who created price fluctuations seeking either the
creation of high prices for particular stocks, in order to draw in the public as buyers and to unload upon them the
holdings of the operators, or to depress the prices and induce the public to sell.” The Committee found manipulation of
this sort on the New York Stock Exchange, but expressed confidence that these manipulations were sufficiently patent
to experienced observers that the Exchange could prevent the worst excesses.” Steve Thel in note 29 above, at 399.

“The basic manipulative strategy-buying in order to increase price and selling to depress it-did not depend on
communication at all, but rather on the brute force of concentrated economic resources.” Steve Thel in note 29 above, at
414.

¥ 14 10b-59] A&F& «zz = AL7] 339)” (Employment of manipulative and deceptive devices”o]u 7+ 3
A8 Aol = AAAE o]v] (substantive meaning)= 184 &+ “But headings and titles are not meant
to take the place of the detailed provisions of the text. Nor are they necessarlly designed to be a reference guide or a
synopsis. Where the text is complicated and prolific, headings and titles can do no more than indicate the provisions in a
most general manner; to attempt to refer to each specific provision would often be ungainly as well as useless. As a
result, matters in the text which deviate from those falling within the general pattern are frequently unreflected in the
headings and titles. Factors of this type have led to the wise rule that the title of a statute and the heading of a section
cannot limit the plain meaning of the text. United States v. Fisher, 2 Cranch 358, 386; Cornell v. Coyne, 192 U.S. 418,
430; Strathearn S.S. Co. v. Dillon, 252 U.S. 348, 354. For interpretative purposes, they are of use only when they shed
light on some ambiguous word or phrase. They are but tools available for the resolution of a doubt. But they cannot
undo or limit that which the text makes plain.” Brotherhood of Railroad Trainmen v. Baltimore & OhioRailroad Co.,
331 U.S. 519, 528-529 (1947).
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(1) to employ any device, scheme, or artifice to defraud, or

(2) to obtain money or property by means of any untrue statement of a material fact or any omission to state a
material fact necessary in order to make the statements made, in light of the circumstances under which they
were made, not misleading; or

(3) toengage in any transaction, practice, or course of business which operates or would operate as a fraud or
deceit upon the purchaser

“0 Elisse B. Walter, SEC commissioner, “Remarks Before the FINRA Institute at Wharton Certified Regulatory and
Compliance Professional (CRCP) Program” University of Pensyvania, Nov 8, 2011, avail at
https://www.sec.gov/news/speech/2011/spch110811ebw.htm. S=HHI} =HAHNH A 71l A5AHTlo] A AT
= %3 99k =¥ ZF htips://content.next.westlaw.com/practical-
law/document/Ic3546853150111eaadfea82903531a62/Private-Actions-Under-US-Securities-Laws-

Chart?viewType=Full Text&contextData=(sc.Default).

* pPennsylvania &% A -8 194713 Kardon v. National Gypsum Co. Aol A A7 2% #10(b)Z
¢} SEC 717 10b-5 9ukel]l tiate] Yarel Al 7HQl AFATS A3t Pt 9aes g 3k F
T, o T AL AAES AR Al vt v zbetE AlYkS A Askar, 1 ARES Ya F
FolA A FaL dare] FAS AHI Tt w Qg o] %, A3 A I|AE Freste] LAY
ApRiolth. il s SEANY A10()Fk 10b-5 71 kS TS T aLe] o]o)g Ffatoiof
drkn FRsn. wee FAANY ApEE 54 9E FAT B 22 ANsAsd A4
o gt wigh fIFo] fiARt, FE Abelel] EAsk= E AR A (fiduciary)ell A8 el dnt
LR oste] MU AFATFS QA oF ghriar ghekslSl ). “In order that what has been said may be
understood in its proper frame, it might be well to repeat that this action is grounded upon a violation of the Securities
and Exchange Act of 1934. The Act does no more than forbid certain types of conduct, which it defines in general terms,
in connection with the purchase of securities. It does not even provide in express terms for a remedy, although the
existence of a remedy is implicit under general principles of the law. Perhaps all that would be necessary for this
decision would be the determination that the conduct of the defendants came within the terms of the Act and the remedy
sought is one provided by the law for redress. However, the broad terms of the Act are to be made effective in a case
like the present one through application of well known and well established equitable principles governing fiduciary
relationships. These principles are fundamental in all jurisdictions and the decisions of both Pennsylvania and of
Michigan fully support the conclusions reached above.” Kardon v. National Gypsum Co., 73 F. Supp. 798, 802-803
(E.D. Pa., Aug. 19, 1947.

e 19649 FAAUY A1ax A FE AFAAANE HH 23
AHEA Fvete He] 5A4S gekato] o] JiRIAFATS AA- T wapith Al
14z SECO] +AS 9wrsles el ddF7 (proxy statement) S AME-3HE AS FAEaL Ut “These
broad remedial purposes are evidenced in the language of the section which makes it "unlawful for any person . . . to
solicit or to permit the use of his name to solicit any proxy or consent or authorization in respect of any security. . .

registered on any national securities exchange in contravention of such rules and regulations as the Commission may
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https://content.next.westlaw.com/practical-law/document/Ic3546853150111eaadfea82903531a62/Private-Actions-Under-US-Securities-Laws-Chart?viewType=FullText&contextData=(sc.Default)

Mol @ WA BEAARNA Ed BTFE s Aol WA FAR
$AFS AP, ALdtel Tolus FAA] kel AU &

Y
£ 99 F43 ATHATL. 2047 S o F vFe SRR AT s
J_?‘_

T 10b-5% 1942 A A F AL 34do] A 19761, 7] tiH Y-S SdAHH A10(b)
%9} SEC 714 A10b-55 A2 Fwt S5, At ALz et FAskA 3] a9
o)A P97t dasitin FEEIt? o] F o] P95 YTstolof i e n
ETetal W2 9t 10b-6 AF o] AVIHALL, ol & #Esty] Yt w3 = A

10b-5 4% 31 (complaint)ol]l AL7]@8 9] ZF @xdo] gk FFA1 A1 Fug-o] HAH

4
A grom Wele] Bok 2glel 292 JARES s AYUIS ARAALS F

T -

&2

prescribe as necessary or appropriate in the public interest or for the protection of investors." (lItalics supplied.) While
this language makes no specific reference to a private right of action, among its chief purposes is "the protection of
investors,” which certainly implies the availability of judicial relief where necessary to achieve that result.” J.I. Case Co.
v. Borak, 377 U.S. 426, 431-432 (1964). Borak W92 /| A5@3S A= Ao] FaAsitts &3k vl
%= 3}SI T} “It is for the federal courts "to adjust their remedies so as to grant the necessary relief" where federally
secured rights are invaded. "And it is also well settled that where legal rights have been invaded, and a federal statute
provides for a general right to sue for such invasion, federal courts may use any available remedy to make good the
wrong done." Borak, at 432 [cite omitted]

gL 1971 FAA YWY A1)zl ek M aEAdo] 4 2 (“established™) =] A Thar 14 &Ik,
Superintendent of Insurance v. Bankers Life & Causalty, 404 U.S. 6, 13 & n. 9 (1971).

2 o2& 1976\ Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) 1ol A SA A A10(b)ZF HHHS <14
7] el M= Fare] #E P97t a9 (scienter) o] A ofoF dhutar TSI tE. Emst & Ernsti= 3913
Aol o R At FHA} First Securities Company of Chicago2] 3 <13] AIAFSI T}, First Securities] 92% A
TS gk gl APl NayXW &= e FAAEA 149S BYets FAES A1kl
ok NayA7F At A AAl EAA Z9kom, NayH = FAAE S AaS QA= #e
SFSLaL First Securities©] gF-ol J# kA A%tk Nay¥ = o A d50] 2o Bl A& 783}
A H3LA & Th Ernst & Emnsti First Securities 7HAFS E3lo] NayX 9] 1213k v A4 S-HE X
AdEEs Qx| kA] BelSith NayX o] A7)+ NayA 7F 196810 A}4atsk o] AT U3l T2k}
52 Emst & Emste] A= Nay# o 3 A A|AMEFo] WAE =] egkon, whok WA % QIThH | Nay# 2
A7) 97 AR Aol FUE S Aoleta Fert. DS Emst & Emste] 7HAY ol 7}
Aol At st x, FHEAHY A10p)xE ARttt & 4 gl ddsgith. HYS FdA
o] oy o e w4, o] P FHAAQ) 5o oA ] AT|EEe] A&l =], v
oF A10(b)xo] A 7FE T AR QAASA HAE o8 2¥3E5] AdVIE F2E FvEHA v
5 4 Jrha 3T [at 206-211].  Murdock; Charles W. Murdock, “The Evolution of the Supreme Court’s Rule
10b-5 Jurisprudence: Protecting Fraud at the Expense of Investors,” February 18, 2012, avail at
https://works.bepress.com/charles_murdock/19/% 2.

3 Private Securities Litigation Reform Act of 1995 (PSLRA), Pub. L. 104-67. WA}AZo] A7) ¥H 7} A=
doide]l BAfrstal e A%y #¥E TAES ATEs Aes PAF E F Adnk A F4A AL
A sttty AR FHUEFATE SHEAE ko] oAlE = AR T jlo] &S AlVIsk
YRR E #d SAE AAE 8T8t TAA A SAE F7] Al RgtE v 3ol Wol Uit
s ol A HE HA (discovery)ol t-&st7] 9ste] e &S FHSHAEIL AF W
of Ao Hix7] wZel, && T3 e AHdARE wuf &% ko] AZHE7] ol At 9
TS AFeta egsiA Bvta £33tk PSLRAYE &5S A7ss 2l daoAd A
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Ao 9 A AE A% BUAS g Adatar®

T4 1005 %% ATSHE o2 PHor WAe FHHI SAAAHe) 9AT )
0 2% FAR FAA Adse At 2ol met FAR HAHES e

FAM AUl E WolA AT wE 2T FHRE TolaA Adee

Aekxae Raetn ska gor), Wl Y Bge dwEdel S44 pao)
sirhar A3

I Quk® ey tE9-e 1987 Shearson/American Express ol A &
Z9] A Aol A29Fo A AF st “Estelof sk
(compliance)” W]-§-¢] ofuetal #dste] FA4 10b-5 $IRke] gk EAo] FAZ A=
Z Jduta #aERn® A e FAA B A AGAdd EAS TAR

St AbgE ZF oo tisk A Hel FA FAS WA AL 275t AV 9l A% (frivolous
litigation)= "+ 8}a2x} &3t} 15 U.S.C. §78u-4(b).

* Securities Litigation Uniform Standards Act of 1998, Pub. L. 105-353. S3@A}7] 2 213+ 7| 7]Ql FAAE 9
St A7) w7, e FAA] A JUAE JEHE o] Fo] Itk PSLRA AA o],
50| PSLRAZE A& 5% &= F Heel I S e 18 FAREE £ AvEs SAR Jd
2EE A7 PSLRA/] 1 ﬁ?l*o— g 7A} 8= AWTdE G 1% frAabe FHE SAR
£ A 33} e}, 15 U.S.C. §78bb(f).

© SHWA SAANEL WA 1 2AR SECF AL A F4E wEH Bl e Rl
of gk wgelel Weldl elrkw sk vk AW A|14%(15 USC. §77n)
A Wl Al fﬂﬂs T4 D ol €% SEC 114 E9TE T b AkR e Fad
I A sk At (Any condition, stipulation, or provision binding any person acquiring any security to waive
compllance with any provision of this subchapter or of the rules and regulations of the Commission shall be void.). &
AW A|22(a)%(15U.S.C. §877v(a))= =dW 1148 B 1o &g SEC 1+78 ¢Iukel tigh #do] v A
HA == A5 HAd Advkar F43Fa Q). (The district courts of the United States and the United States
courts of any Territory shall have jurisdiction of offenses and violations under this subchapter and under the rules and
regulations promulgated by the Commission in respect thereto, and, concurrent with State and Territorial courts....)

SHAANY A29(a)3=(15 U.S.C. 8§78cc(a))= s HA NS, 1ol 2t SEC 114 L A& Al 7] 7 (self-
regulatory organization) 774 =72 FE X7|SHA st Az Fagta Ak k. (Any
condition, stipulation, or provision binding any person to waive compliance with any provision of this chapter or of any
rule or regulation thereunder, or of any rule of a self-regulatory organization, shall be void.) SAA W A|27(a)=
(15U.SC. §78aa(a)= V] el = v JE) Wele] ZAANY L o] ek SEC A 913l
gl =274 AdHo| Aqufar FA3FL Ut} (The district courts of the United States and the United States
courts of any Territory or other place subject to the jurisdiction of the United States shall have exclusive jurisdiction of
violations of this chapter or the rules and regulations thereunder, and of all suits in equity and actions at law brought to
enforce any liability or duty created by this chapter or the rules and regulations thereunder.)

% n) =3]= 1925\ o1 HFS A W (Federal Arbitration Act, 9 U.S.C. §1 et seq.)S A A3HHA Lk 73+ 7AoF
NA LS TAE St At x£3o| frasttha rgslth AW i d2 19539 S Al
1429} A|22z] 9174/‘}04 TAALeE FARAE A koA SR fIRte] tigt 2SS FAE sAgtE A
ofxgto]l Fawta Foaldth (Wilcox v. Swan, 346 U.S. 427 (1953). Wilcox HUS SHR o] AuEx}x}
o HEE HAO R stal Qo [at435], HAS WA LFste slo] ARG FAA A o B
B35 Agstr] wiol =37} A2z #ehd W&S AldxolA Bosts 3ol L3 dd
SFolth [at437]. Wilcox ¥4 o] %, 1413 404 e U Az A2z A SaAHY
A27x9F A29%E FLsHA At 714 10b-55 AR ot FANNNAE TA AS FaE
BE A=

H:l
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b. Suitability/duty to explain

i. Common law basis

1 Y AF(securities broker/dealer)oll Al F-oJ == A3 937 o F+= di=]H (law of agency)
ANA FHATEY SAANRE AT (brokenE A37He] Al W= FAA
g AN A, S dEdelgta Fojsta duk® FAPA diFde v g el
of F2p2te] =&zt (fiduciary)©] FE ALY ool = Fo oot AT E
Sett. AT we FATAYAE FA B dYdF-E o)A FAA}
o] o]olwks aefsfoiof gt FEA oY= FAPATE Ldadle FAbel wHd
ARE FXAA AlFsteior & ofw xEth® uweld FAPYAE FAA A
ApApOA| Al g solof &, o] = 3t

rd

2
oo
_L
O
&2
:L
2
X
O
ol
-
N
i
3
=
rob
o
K
i
i

A4 97 ool = st

o
v
°
of\

HAPA7E SAFNAe] ofd S Bl A (dealer) = A E AU g

u] o8-S 19871 Shearson/American Express7ioll Al A A # A27%2 HY
GARALNAl b F= o FE FekA| o, kA A29xko A = o A
SFadhal sk el E3EA gevhal skglth. FAA N fntel did AF GAAECA
7F obl o FE FehA ‘”LE}L Aol AHgA] ofFo] A7|E= e FAT Bt
Wilcox 'HY2 At Ht7t 755 Fasitta st =, Shearson Y2 1ol gk =9 &
SFA] gEQkT). (Shearson/American Express Inc. v. McMahon, 482 U.S. 220, 228 (1987). Shearson <12 < A 7|
oF 3ol tiste] 5-4 HAR AAHAY. AT o2 Wilcox HYY #AE FAtoF dvhar 5%
’5‘}"3‘3}.

e ZekAlg) i“?’\]‘ﬂﬂr ol EA H FH A e AA AL EATALE g lal, dyt
Ao &2 common lawell |7t dohal AgETh S AREle g A&Ha k. wFF AA
oA AX| A mAFo] dAnk ANIE tiElste] FAE vl 3 = QL FAIAL o|ALEo] FFEE
diglste] 49S stvta & 4 9k, FAXES FARES dEgste sHAYE oldsta —Erx}ﬁxé
< ghoh

8 “The term “broker” means any person engaged in the business of effecting transactions in securities for the account
of others.” =H 7 21]3(3)(4)5, 15 U.S.C. §78c(a)(4).

9 “The suitability obligation requires that a broker-dealer make customer-specific disclosures to a customer that may
deter the customer's purchase of a security, and to decline to sell certain securities altogether on reasonable-basis
grounds, even though such actions cost the broker-dealer commission income and may result in loss of the customer.”
[AFA 7= AN °ﬂ A, SATAAERJDA FoldS Frigte el4 277l oA sk,
A A} TR wRel @ 4 Qi FAdel U ANE ASE A% % RAg 20
W FES AR s Ky J}fﬁhﬂr ] Frederick Mark Gedicks, Suitability Claims and Unrecommended
Securities Purchases: An Agency Theory of Broker-Dealer Liability, 37 Ariz. St. L.J. 535, 551 (2005).
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e B Ad FES Agstel T ARA dRE AW 8 ZE0E
Az AgHA wath BAE FEARAsL ohdehE B FUGAE 4

=3
Faba o Ese FAYAE TS T A7 ALS AAsHE FPel = e
9l il
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A2 =
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L o]2 E4= Abs)(special circumstances)>?et i stk Z=A QA

I
5
B FE AY ATQTE ol Fohe AP S5 4T Abold] Qe gl Hed 3

&8t

rlr

=
o

o

SECT 19621 SAZ W 114 12c2-65 A Esto] Tt Al T2
A= Aus Algshrdel FAAZEE A4 2 Aadaydd i dus
T8kl T4 2 A o] FARA AFaAE sdstolof s, 1 s 27
AR S FrAstelofF et FAA7F sk O AR E Alwstelof drhal sh3i
2 tAe dAdE fEs

SECE 19661 =HdAUW 714 15b10-3Z A& sle] 2}&31#) 7] 7-(SRO) 3] Qo] ofd

FOFNAE] BRSO FAANE DRI AN E 7 FARE AE3

0 A AR AU 2E ATHA Grrhm A AN FASAL Seel SRS 2ol FAA 49
3 Fapze] A A dstgle] EAA FEW olqaFE 97} g

1 Fhv}t} British Columbia Province th#H <12 Secord v. Global Securities Corp.oll A FA2}7F @AY 7)<
(skill), %2 (knowledge) %! A}i-(advice)S Al F] (trust), A1-8-(confidence), 2 2]F(reliance)s}$ittH, o= &
Fdsoln et 4T7} S-at@tiar 349 o). Secord v. Global Securities Corp., 2000 BCSC 1544, at‘ﬂ151 (Sup
Ct of British Col, Oct 20, 2000). Secord:= ©]& 9IAt= & °F C$400-500%HS HEgtom, R-5iba) FASR
717} 50065 HASkA ATk Secords ARl MASHE A5 0E AFAAL, AHGAT MY FL
@ FARA0|20T) Secords FAtol T}akel o vjS- ATkl Global ZAALS] QFEAG. EAAE
Secordoll 7] &4/ & FAkAA S4AN] AR the AR ATA AT Secordi= FUA}
b AR AdE gAgoREs $AFAAT, WAL (1) Secordt T4, 53 FHAUN heF A4
o YL o5 THAF AASAL %lem, (2) Secord7t FAARS] A-fell o]E3H31 L, (3) Secord”} T A
AP e i ARSAE Sl B B e SaAE daa e, @) A
AAEAFRA ] Folo|FE Ukl L, (5) Aok Fol o) ks oiTial [at [1147-164] Wbale] 5
EAfo| 2 Hulated 1:14/\}7]- _'_AATQ]_ ZAH rR2 Autsticta A -Eth [at 1166].

2 2@ A2 o] ok P ARAHE AYSE GG s, wAFe] F Aot A
w7k AAe] Qra A s €L, zaw AEE sluketm wAe] £4e] HlA Agle] gtk & 4
ATH SECE FAHPAENA 2813 S Ryl x= &9 1E shingle theorygl e 3hch, AR
g xE2 o] 23k shingle theory} special circumstances theory”} s ¥ sftbal dHedsl7] %= ghr). Gedicks, %34
7} 49,553% F=x

% 17 C.F.R. §240.15¢2-5(2). Arvid E. Roach I, The Suitability Obligations of Brokers: Present Law and the Proposed
Federal Securities Code, 29 Hastings L.J. 1069 (1978) %=,
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SHAANE 1A 105+ SAAIE FA A Ut S A9 daabr] ) 99k
fFAbe, A Aoz 67 270 Stk SHAY S #AHst] (1) Tas ARl
3k &9 4 == = (material misrepresentation or omission)®, (2) L] (scienter)®, (3)

A3 A A (standing)®’, (4) &= (reliance)®®, (5) <=3l (damage)™®, (6) 12} ) (loss causation)®

o] 1L 1983 RE FAFTMAENA A& AT Y shd e Rt F s EA AbA E A )
B AL ZAAYE A15(0)(10)Fl oAt AAE =, SECE B FA o] FAAUY A=
of A4 ¥evhH, 71 AZIEA A SEEE FiEe] fivkal WISkt SEC Exchange Act
Release No. 7984 (Oct. 25, 1966), 32 F.R. 13919 (Oct 29, 1966). =d AN A152= SELAY 5= £ 3
S Al E HEs EAst o, Ab)(10)FE TAPAE] SECTE AFEta FH I FAA
o, TARAL Wgel A ololol 4uE FaAlel FAAbel A (publicinteres)®] B F D AfF
MNge) £ BEay] lstel Adahe F4¢ F5atelor dvka WAls A AU
A15(b)(10)% = 1964 =AW LS AAstAA A AA = AT 32 FR. 11637 (Aug 11, 1967).  See also
SEC Annual Report 1967, at p. 16, available at https://www.sec.gov/files/1967.pdf.

¥ Za3k Ao tiet S AARE AT AY FEeteE FY 7 2 (manipulation) T 7] W (deception) 2]
drgla & 4= vk A S 19771 Santa Fe Industries, Inc. v. Green, 430 U.S. 462 (1977)°1 4 ¢
71 Al10(b)= 7F 4 10b-5= T &3 Abdoel Wi &9 AR Al T FHAe 2 22 £e 7Y
95 FA T FHEGITh SantaFers oF 95% A RS H A AS|ALY] AMNFFEZNEH A S
vl =ste] 100% Kot AS|ARR A Sksith He TR 0% oY Afrste T AQFFES
ARS ZAAZ g = A 3, Santa Fes ¥ detgolFy HAaE F=469 Y. 0] 9= A7)
st AT dedolyd 56 ANEVLE S8 viEvbE AxAS 87 Adke] Ao, d
H adFFELE o5 E7|skal 7 1005 $INkS Fgste] AF A17]81Qlth. SantaFert 1§t FAb
S 23| Ake] physical AME7FAIE i $6402 BUFeklovt 24 $126= HUbEESi
Santa Fe7} A}3]AF 7hX]oll thgh T gk AR tigk 519 4 = 2E FeelA gton, Egk 2%}
ojuf 7SS ol &k kil Wed] FATIA] HIF AR AAE AT APARte® SAA Y
W oAlop)EE ARksiditta & 4 flvka dasisith

% o9 197611 Emst & Ernst v. Hochfelderol A1 ZAA @8 A10(b)Z Y-S 2437 Yl 19 =
= vdA sej7p Fasirta fasiqlvh ¢ 72 #42 FE

YO TAEAIY Aop)zel ot A aFe] e B T A FARRFof dtrhar s}
St} Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975). SEC7} @AY A100)ZE <AH=E
2ES AE ol A A A AR oF sk 9 AF gxio] AEEA] et

[e]

KN
R

g ol
(o

=
3
al

5
G
=
29
=

o tlo 11 alo p

A1 Aavh 9lae] s edes AFEstal 1F A 54 dEes oldd ¥, 1= Qg
W Ao wd FTEs sk Aolnk. dare] edk AE e ok 9t FEe)
g wofof gty Fare] 9ixleE o7t obd A3 Hare] Mws AlFEetal a2 15}
ekt st AYehA AlFsiittar 1A H A =tk W HAE Rosen oA flxd v
S s Zrre] ZEolgtal fo] wujk nEAte fx AES TP ] A Sl Al i
AQlo]l gltkal dealgith. L] A Eo] mleie] s9FS AFstar 1= Qe 7 A8 S
st e Skthe AFA R A2 E0] reliance 8.31& F5okA] Helgithal hdkelSltt. [Rosen v. Spanierman,
894 F.2d. 28 (2" Cir., 1990)2 2183} John C.P. Goldberg, Anthony J. Sebok, & Benjamin C. Zipersky, “The Place of

ey By ¥@ rpr
o o g

o
o
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o] HELA

Aol WAT 79
FEehW 4 1005 Ske] AYET FAUA B HAR A W AP A

Reliance in Fraud,” 48 Ariz. L.R. 1001, 1005-1007 (2006), available at http://ssrn.com/abstract=957590.

ol 21t common law’d ARF AL7]o A 9] reliance’/l S TAAUNALE 3 FHAHN AL 71 3=
Ad S Hetste] ML SAAHLE S8 AU BFol= Tl i 4 A7 (efficient market)
olgfal 7FA st Fare] Ffixlso]l ATHAC W H AL, Al ekl A et GAAES
a19] F9)H%o] FFsA oFES g WHEE F(rebuttable) AT 578 (presumption) o2 Q17 5T
Basic, Inc. v. Levinson, 485 U.S. 224 (1988).

D37t S0l B3 RAHA AuF AAGIL oW, 25 FAhstelo} i ¥ el A,
SAANGE T A B5A ABAY A B A ZARARREe] AR E EEskal, relianceE H =
Z YF3HA] ol FH T} “Under the circumstances of this case, involving primarily a failure to disclose, positive
proof of reliance is not a prerequisite to recovery. All that is necessary is that the facts withheld be material in the sense

that a reasonable investor might have considered them important in the making of this decision.” Affiliated Ute Citizens
of Utah v. US, 406 U.S. 128, 153-154 (1972).

% ) Y-S 20051 Dura PharmaceuticalsZ ol 4] 774 10b-5 $J¥ko = WAlel= FExpale] &£428 FExpz9)
A A2 w2 s &2 (out-of-pocket damage) 2kl HE3F T Durazlol Al 13152 DurarbZl & A A ol
T 8%k ARl gk s led rero R JAF FA AL I 28 E ATk, 1o o Este] FAE
] 4=gk TR DuraAl TS FUIE 1A 1005 RS S EdfdS At HYeS 7t
7F B FAEHATIL %, TSl 2E wizbstr] A7 = &Aool wAsittaL A E & gl
o2 s} Tl Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341-342 (2005). 1|t} i} 2] Dura
A A 2] out-of-pocket rule> S o= AF8-% T out-of-pocket rulez} A x|k ¥t 44 out-of-
pocket rule> Fa7} A 5e Bz 7px 9 o] digt divtE Yavt £ B JhA] Aol 9w
t}. Prosser and Keeton on Torts, Chap. 18. Misrepresentation and Nondisclosure, §110. Damages, at 767, West
Publishing Co., 5" ed. 1984. W&l Durazlol M= QarEo] AF3 FA3 A Aldo] =33 F49] 7}
] zpol7F Y59 out-of-pocket ruleol] 23 &=Aojty, thH YU Durafd o] de] FAFANME T4
out-of-pocket rules It = A8} ATt 197213 Affilaited Ute Citizens71 ol A= Y52 54 F249]
Zhapg ol A A g gFA 10b-5 fIRkel ek SAALE Aol A AR o] & mE= ARIEAY DA A|3ARRE
of & FA ] AAYAS FAo A VAR ASHA &a HE AR A4 VR E SR EAS
AAFSFITE. “In our view, the correct measure of damages under § 28 of the Act, 15 U. S. C. § 78bb (a), is the

difference between the fair value of all that the mixed-blood seller received and the fair value of what he would have
received had there been no fraudulent conduct.” Affiliated Ute Citizens of Utah v. US, 406 U.S. 128, 155 (1972).

Ol AaeE i) A7) AR ety EAS A HATI JFEtdor sk FEAHH A
21D(b)(4)%, 15 U.S.C. §78u-4(b)(4). WYL 20053 Duraziol X SHAH LA F2S& w43t FAx=
=77k S are] ekl FA R AostA ATt st FAAIE wlggk FAS vjeshr] A
o= FAAZE 9are] FYARE FAR QI EAS Bytta & 4 gloka ekt Dura
Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341-342 (2005). 3] $IAHA FA] e FA|AF R F23 AR
b gelol gk A 10b-5 9w of - dek Y]Eel] A&l gk A7) (fraud on the market) =] = A
Hoz Wag sbgelth. ey 1 sl Feld dEe add R4 TAR AL AgHelA e
th= Aot whebA] fraud on the market 225 17 gttt A, Durad 92 a4l o] S 1&-313lofof
gk Zlo]t}, “Our cases have held, however, that: ‘[i]n a fraud-on-the-market case, plaintiffs establish loss causation if
they have shown that the price on the date of purchase was inflated because of the misrepresentation.””” Broudo v. Dura
Phamaceuticals, Inc., 339 F.3d 933, 938 (9th Cir,, Aug 3,2003) AFA, 141 WYl o4 F Faile] w42 o
A7F %] A AAE FEst7] AsiA 9ot FaAbde] digk s 9e g 2o mjg ARt
O 7he A ofild e AelA e A 5 Bt Aol vare] 9ok o] E4do o
st JAAAE JSH Ao st FES 33T} “A private plaintiff who claims securities fraud must prove that
the defendant's fraud caused an economic loss. 109 Stat. 747,15 U. S. C. § 78u-4(b)(4). We consider a Ninth Circuit
holding that a plaintiff can satisfy this requirement — a requirement that courts call ‘loss causation’ — simply by
alleging in the complaint and subsequently establishing that ‘the price’ of the security ‘on the date of purchase was
inflated because of the misrepresentation.”” Dura Pharmaceuticals, 544 U.S. at 338.
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e AP AW 497k T 100
55 Plubgha AEA AT, A4 9N Adigol 4 1005 2L FHA7)
rra

A3 S 4 1005 SNoE AHALY FAAL FAUA AFE T

579 FAYAY AFE FE5] HTHOE FAW o] U AS FAR} 1Y
S FRAA] DRl AFFHAAL 471 A Welvt o FohAvhn BuatE 27

3. Regulation Best Interest

oL 2E g WAL o] AR E W g F o ofglovhS FAlshAA] $1,000/E e dEiEd, T
AR BAetal W ABAAE Aste] TR A ujzbedth. SEANE FAAE deke &S
Agste U BF 5714 Atew daEd 7heAol ste AMdS dWA 25 FARA A
shA] e¥okar, AAl wiZt Aol A 11% o] oS AdsSith ool 14 wWiAEES (1) SdAE dd A
SAHAl = TR Al A jpebA] eFkar, Trejek APES 1IX Skl QoA FApAle] gk 7R T
g ARl (2) AHA iR Aol A Fgk o]l S Adaittar Adaste] 8 10b-55 flWelsith
3 A daAe wAlYY AWA B (D)W R 1A 10b-59] scienter 2 reliance &S 5
shta weate] FHlA g digk AEES 54 @i 14 $2S 2915491 t) Clark v. John Lamula Inv.,
Inc., 583 F.2d 594 (2™ Cir., Aug 24, 1978)

%2 SEC v. Fowler71o| Al SECt FAAREANE i Bl Al AFslA] e H=dt A dgs AFstd F
AApEl A 4S8 7 H T A3 dFRFE fvtate] 14 10b-65 FRbstlthar ardstsl

AL ES FAREAE 3 A defo] FAAEANA AetetA] @ AHES dAskaL a1
AeFS ARt A 10055 Nkttt Fdslth. FARREANRE A SNES B
= FARES Fa A B A F& gAcketofof dvkal FAEl ot 14 A AR o el=
FARARS] FAAE, A4 s FARRe] A7F AEARIE AL EA] eval ddeilal, A4S olE
5215} T} SEC v. Fowler, 6 F.4™ 255, 260 (July 21, 2021, 2™ Cir.).

At g WYL vt e 9l FIEA JEATAE ddstE 8oz (1) 9u
o Fabell gk A3 A4, (2) et Harzke] AR s Al HEAA
g A2, @) FEA BA A, (6) 71E AR SHA, (6) V1WA AE AT = Ab=A o5, (7)
Qa7 ARE FEaF=A,©) 7Ida Y Uduka = E4AS 5831t Kennedy v. Josephthal &
Co., Inc., 814 F.2d 798, 804 (1st Cir, Mar 26, 1987), Zobrist v. Coal-X Inc., 708 F.2d 1511, 1516 (10th Cir.1983)2 <1
&3 Kennedyzlol Al e AEs AH7F WA dart 9 FAAe A 713 o] FAEA 7L
ARo, 231 FA= v FAAY] AR ALy dast A A el v A hAfole 3
Lol glo] 5d8E AAZE ofyaL s #AZE ol Atkal Adsiglth. HeS FAtel] ddd AE
I A 2ol Qe Hart A5A Y& o s 58% FASES 88N vt Aled FARAEAEAE
A ¥ v A 7 Aduk o) &gk Ao] AdetA] e ofE 9 drhal dekqith Kenneday
at 805.
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EAA 0 72 FPF AR AL (investment advisor) = 5@ A=A} (broker and dealer) 9} tFE A
FApaLA o] ek ARkl gk 1 FERE Wl dRkH o] FAAES Al e e
SAAREARE ) ARt digk 1y RS R @i, SAAH g FrRE
Wt FHEFAAHEANE FWARE R (Investment Company Act of 1940) 7 & A-EAFY

(Investment Advisors Act of 1940)l] A& wr=th, Adby o2 FHAREALE FAFAE]
tellelu, SR 457t obyw SEAk(fiduciary)7F oFU A /Y, S AFAAREARS F
Abarq o] g atolt)y, ey A A o Al A ARt FAAEL A FAAREAL
& FAAEALS Apol & A A Hok= Ae7F Bk olHd dAAS A st A%
= THFAAREALSE SHAREALY] ]l ApolE A ststo]of hvhal XA el ghal
T3] olo] diste] SECOA o1& AEET A& AU SECE oo Wid Ul-$
<=

oF Regulation Best Interest(Reg BI)S 20191 A &3} o}

SEC+= Reg BIZF SARTAMZl 8 #F o5 FaelA= dethal spgiAnt, &34

o] SEbAFO]F-9o] o] o] B (duty of care) 9t &4 o] F-(duty of loyalty) S A A-FEAboll Al F

dhakar Qeh® SECE A A Az o] Feojolyd xFE o] ki A st SEC
+ Reg BI9} FEA}o) o] apol 2 FAANEALL FAALA Al AlFg A3 sk

Al AHE A4 o7k flvka AHETh® RegBIE

S HAMY A9z A FAALANY FAAZE 2718 4= §lo} SECE Reg

BI glwbel U@ Q) AFATe JEsA vk FAsg

MAEE Agdge] BE A%

o

4. SRO rules

% Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, §913, 124 Stat. 1376, 1824-
1830 (2010).

8 SEC, 17 CFR 240, Release No. 34-86031, “Regulation Best Interest: The Broker-Dealer Standard of Conduct,” Final
Rule, September 10, 2019, released as 17 CFR. 240.151-1, 17 CFR 240.17a-3 & 17 CFR 240.17a-4(e)(5).

% Reg Bli= ZAATEAL Al A uko] ¥ (General Obligation)S F-3}3la. glv). drke]F= (1) 3 7)o %
(Disclosure Obligation), (2) <] <]+ (Care Obligation), (3) ol sl % «]—r(Conﬂlct of Interest Obligation)3} (4) 5

2] 5 (Compliance Obligation)©] X3+ th. o] F=oF&t SAATAE Q19 ojelut} Fapate] o]
olg e H oz st FEslojof dtfi= HoZ ZaA ool §ALsIT)

®" Ibid., at 14.

% Ibid., at 636-637.

% Ibid., at43. Reg BI:= FINRAenforcement actionol]l 2-§-%31 QIAqk #&d 40 3 H 25 7|5
elshA] Rskgith. SECE ¥4 Reg Bl 9Iwko] 714 10b-5 #I¥te] & 4 oL}, BE Reg Bl 9Rbo]

T4 100-5 $Hte] ol dS o] &=3ar o] HT,
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SAAUH Al6(b)(5)Z(15 U.S.C. §78f(b)(5))<} #115A(b)(6)Z(15 U.S.C. §780-3(0)(6))+=
SEC7} TAA YL} FHAEANE SO FA o] o FL(just) 373 gH(equitable) &%=
A& BET 5 ed F9sta $UsES sk Ak FINRATS] J& 3l 914

4
o AT Pt ¥4 A4S BE PYHE] FFHES AYstn Qb mebs

|
Aastal = ARl il FARbEo] A futel Wi £ A BF A
sl AdstA Hh” FINRAZE S3AMEC] P zFolojA 7RAo g FAA oS &

s 2490w FINRAZL 93 walshe SAN FA4E FHe ned

" The Financial Industry Regulatory Authority (FINRA)= 20071 New York 5 7 @l 2%} the National
Association of Securities Dealers, Inc. (NASD)2] o2 Z9313tl. FINRASH NASDE SROZE SECO| <
AS w2 7] FolTh,

™ FINRA Rule 2010 Standards of Commercial Honor and Principles of Trade, “A member, in the conduct of its
business, shall observe high standards of commercial honor and just and equitable principles of trade.”

FINRARule 21112 #3913 4 qFAolrh. Apike] 53w o]l 7B 3 el &2 7|¢aA
(institutional account H=%= institutional investor) &2 ¥-F 5™, 7]#ai o] 49 FAAEAL o] e
FAGE 2 s d5om HES o] qntal FElHow A o] m¢dd HEE st
= 4FS FAH o Zaffirmatively) EAISHH SAAEANE A HE JFE T5% Aoz g

"2 «In contrast, FINRA and other SRO rules do not require proof of scienter to establish a suitability violation. As noted
above, while the suitability obligation under the federal securities laws arises from the antifraud provisions, the SRO
rules are grounded in concepts of ethics, professionalism, fair dealing, and just and equitable principles of trade, which
gives SROs more authority in dealing with suitability issues.” SEC, “Study on Investment Advisors and Broker-Dealers,”
Jan, 2011, at 62.

P e SRO A kel tE A asAdel gldw dweln v FUW EE FU7
gHolud 1ol Wik SEC 1A ] AWS T4 o lojof W B o] WAt Adtsta St
Lange v. H. Hentz & Co., 418 F.Supp. 1376, 1379 (ND Tx, Sept 9, 1976); Frederick Mark Gedicks, “Suitability Claims

and Unrecommended Securities Purchases: An Agency Theory of Broker-Dealer Liability,” 37 Ariz. St. L.J. 535, 543
(2005); Gurfein v. Ameritrade, 312 F. App’x 410, 412-413 (2d Cir., Feb 27, 2009).

™ Barbara Black, “Is Securities Arbitration Fair to Investors?” 25 Pace L.R. 1, 3 (Fall, 2004).

™ “The NAC stated that ‘[a] customer’s prior transactions * * * are not relevant in a suitability determination, and [a]
history of risky trading [does not] mitigate [respondent’s] conduct.”” Department of Enforcement v. Kernweis, NASD
Regulation Inc., Disciplinary Proceeding No. C02980024, Hearing Panel Decision, Feb 16, 2000. “Department of
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=
A doka Ast b WS 9, ekE, F Alo] 9] w9 (interstate commerce)
1, £3] interstate commercex WA Fo| A &
I 3 s EY. SHY 9A] interstate commerce©l]
EEEY. weps Y s SEE 2 SEAYY 5 el FHYS st

gtk e, A MAe Aol WAHoR Fyel 4§ WAL AA A

Enforcement v. Kernweis, NASD Regulation Inc., Disciplinary Proceeding No. C02980024, Hearing Panel Decision,
Feb 16, 2000, at 16.

"® “Obtaining a customer’s consent to an unsuitable transaction does not relieve a broker-dealer of his obligation to
make only suitable recommendations under the SRO rules.” SEC, 91 Zt+ #72,at62. ¢ ZF5 #752] Kernweis?l
o /<= Shell OilAtell A $100%F ¥ 2| =& whal HAstal 44 FAR Aa5S skl SAARAL
BE BA 148 JEHD 508 FAGolRE FAARAY T2 f47 FAe] Fao] A A5
ki NASD FA1E FUAEAE AANAT. £ FAARA APY AEE FAR] HE
(preferences)o} M2 FxpxFe] A JH 52 SAR FAESIoF strfa FHsFI T “A suitability
determination is not predicated on what a customer may want. Rather, NASD Conduct Rule 2310 requires that the
determination be made on the basis of the customer’s other investments and his financial situation and needs.” at 26.

g0t Fukolal T} x| 2)e] glal Ak AAFS B FE TR Al A} v A (prospectus) & A g
FAARAA FARAEA N7 Aegle)l Be FAFA B3 ARl EAsH, 1 o %F 9
Hhslgl o A RS oldalx] e Aolgta FA7E ARSI FAAEAL #E 93] o
g AHe elval stole, I S A o5 MAHA Fevhal &Flth. “The delivery of a
prospectus does not absolve a broker of his duty to inform the customer fully of the risks associated with the proposed
investment. ... Even if Vaughan had explained the risks to VB, the securities he recommended for her account
would still have been unsuitable. The SEC has made clear that even in those situations where a customer seeks to
engage in highly speculative or otherwise aggressive trading, a representative is under a duty to refrain from making
recommendations that are incompatible with the customer's financial profile.” Dist. Bus. Conduct Comm. for Dist No 7
v. Vaughan, NASD Reg. Inc., Complaint No. C07960105 (Oct 22,1998) at 7. <"} WU-& A 10b-5 A%
A SHAREARE BEAL Aatoll Al prospectusE Al F S A, Havt 15 A i FAAEANY]
Ao o)&3 AL HA-e o]&(justifiable reliance) o] o}y etar st 9 75 #63 T =,

8 “Even if [respondent] had explained the risks to [the customer], the securities he recommended for her account
would still have been unsuitable. The SEC has made clear that even in those situations where a customer seeks to

engage in highly speculative or otherwise aggressive trading, a representative is under a duty to refrain from making
recommendations that are incompatible with the customer’s financial profile.” Ibid., at 16.

™ “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people.” The 10" Amendment to the U.S. Constitution. 1% th39-& 3k AW
A A10Fo] AAZ el ou| 7t uka Feakg] 9 ULS. v. Sprague, 282 U.S. 716, 734 (1931), L o] % 4
W AR F ARA A A AW WS Jdstetar & 5 glubal kst gith New York v. U.S., 505
U.S. 144 (1992), Printz v. U.S., 521 U.S. 898 (1997). AW AR+ 5 AHFdA AawAE & 2AF=E XY
sh Seol Wiel & gHrh
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T AR A 2= 1972 Uniform Securities ActE Al 85131 2.7, SEC7} Reg BIE Al & &1 A]
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80 Atwlo] =W HTE 9-A3lthE Z1S preemptiono] 2L &, AWyl FHo] FEEE AL

concurrent powers2} 1L FC},  “This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the
Supreme law of the land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of
any State to the Contrary notwithstanding.” U.S. Constitution, Art VI, clause 2.  “It is basic to this constitutional
command that all conflicting state provisions be without effect.” Maryland v. Louisiana, 451 U.S. 725 (1981).

“ Allianz 5 ofe] ARG F2 0G4S JUR 53 EE 1 olde] AN 8FHE AF
HES WSSt B AFe ARG T AFS WES 159 JES] WATS Astelof 39l

o], dujagel A uAEe] AGGE D ANELAH o AESA R, dEvl SA HYAE S
T Avar Fasgloy, Ryas 1549 5 F7] 713 o] of A EHE Aot aAFe= AW
o2 WAL AT FEO AES disteE aAEe] A EgtE o] Ak vUlAE FAFE oY
sk g 7p Faet A e 7|y i SAHY ARste By AdEe] ado Al A jtetolof st 1y
APEo] A HAEE o|dslo]of sttt HS Yustsitial 5751S o} Minnesota v. Allianz Life Ins. Co.
of North Am, (4" Dist. Ct., Minnesota, Ct File No. 27-CV-07-581, 2007).

2 R 2000 ool T HHAES LU F A o= A nAE ARl 2001 5
B #H AES Y 654 o) nAE BFoA FA Ua AN A 415% olAE A wshal, B

BE Bl nHA A Ay e FEkn RE uAd U@ Belsgel F WtE E4
sHAltkal §2]FSI T} Minnesota v. Allianz Life Ins. Co. of North Am, Consent Judgment (Oct 8, 2007). | 4] A~E}
T OE BAb AR A Aol tidk AFS AlV|eta 3 @A HE o] F Utk “Minnesota
strikes against annuity mis-selling,” Life Insurance International, Jan 14, 2010, avail at Minnesota strikes against
annuity mis-selling - Life Insurance International.

O
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sheha wekehgich®

n) =y} Fivbrhe] WA AE g o 2 RE A ZEle] common lawiEE] E 7FA a1 9tk
Ty Ayehe] FAxF BE AA = vl R SEAQle] Hole FFo] qlth vt
HAE AHAE T AEAAZITESY 14 9 fInto] SHAF dF-9nte =z <l

gate] FAAe] WY TE QAF glo] HelthH

6. FAHAIF Ak 3 “subjectto” 14

f

=

FAATE SAAE Tt SUANE ] AsiM = SRS FAAR AAE A
datofol gy, 2] FAAF Akl SaAeE AR BAZE dd WAt
2l SRO T+l 7f~l(be subject to) B k= £3o] EFE o] vk 2, HAdL S4
AR7E olef gt B Wt B SRO =4 &S fubstol e FAAE o Qe B

LA g 2FATe] gtk S Aloksiute] ohyetu Beksta Qt® FAHom of

i

8 Robinhood Financial LLC v. Secretary of the Commonwealth, 492 Mass. 696 (Supreme Judicial Court of MA, Aug
25,2023). Yol HATANA AL 3 =itol 9t 20121 d ) FHAAREALe] FEA o5 K s
3= California, Missouri, South Dakota$} South Carolina%l .1, 147} 5= e} e] Fo] AR ut Ratala )
i, 20F FEAFE F98hA] Z=thar 3131t Michael Finke & Thomas P. Langdon, “The Impact of
the Broker-Dealer Fiduciary Standard on Financial Advice,” 25 J. Fin. Planning 28, 32 & 34 (July 2012).

“oMuths A AWl gl 7 F(province)wttl AW L Al AAE ZEF ok 2EHE L F
FadS FUAPE B FEFAN A A=Al oAt AdE WS vtetal FAAE 2
Aol AAG EA7Fe s e SAEY JAGF AUE 3 &ste] EAS TRt &4 figh

NS A Y. SHEAEAE T A GEFANE Rt Ams AEedloy 7
227 ol & FAlstaL AA A AIGE FiEEC] FHEAF WY S AWsiglal o= FHAbe] Ao
], FxAbel A ARA o] glittar st Zraik v. Levesque Securities Inc., 153 O.A.C. 186 (CA, Dec 27
2001) (Ontario Ct of Appeal). 7yttt & WS 1AIH A A4 JAdo] lar, At AW oy del g

o},

8 2000 A F4A HALGurfein v. Ameritrade?d ol 4 Ameritrade?] “RE A 7F BE FAO A=
W=tk FUHAICF &3] Ameritraded] 18-S F4E N5 FHEA @evha ddeigity
772 “All my option transactions are subject to the rules and regulations of the Options Clearing Corporation, the
Chicago Board Options Exchange or the appropriate options exchange, and the National Association of Securities
Dealers, Inc.”2}3L A F o] YA 7 WAL “the language of Ameritrade's agreement with Gurfein makes clear
that Ameritrade did not contractually obligate itself to its customers to follow these rules and regulations so as to create
a separate cause of action for any alleged violation of them.” Gurfein v. Ameritrade, 312 F. App’x 410, 413 (2d Cir., Feb
27, 2009).

A Zlopre] FAAE Bl WS ERSACE TAH FHo] YE A AEARS 1T
A FATE HAY #AE Ak HAY ARl T AP AFAS AFsHtE o =E HolFal 9l
T} “Although the plaintiffs in Kurz were unable to point to any specific contract language indicating the defendant’s
promise to obey NASD rules, the Seventh Circuit’s position on the ability to enforce such regulations through a state
law contract action implies that such an effort would fail even if the plaintiffs could have produced supportive language.
This position is consistent with the general prohibition against asserting an implied right of action under the guise of a
state law claim, where no independent right of action has been found to exist.” Appert v. Morgan Stanley Dean Witter,
Inc., 2009 WL 3764120 (ND IlI, Nov 6, 2009) at 6.

o
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213k 54 el qAtEtE 2oy HE A &3tk 7 (governed by)7t Z e A
°} , ol Aok gJuto® A 17 QG
ool Eao] wASHA, A ik FAR Al vt FEe] ATk HAY
Aste e 9567 olE 9 Bl
o WYL oleet Al o] FTHA i
ofuet, ¥ AdZE ¥ A8 A
wersta QoY w) Aok A Aleke] 7F FAbE AR A gl ooy ThA
7b Q& 7 (consideration) S A|-3kefoF Alko] AYETE® welr WAL FAAH
AR A FA S FAAA ARE & F e 53& ATstal FAx = FAA
k& FEtAThE AdEzre] «guidEr FFolgtal dMsta glo Bltk® ey
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8 <Ak Ayt BE Bt A thAbo] 2F] the provision can only be read in the manner RBC proposes,
that is, as an ‘acknowledgement’ by the client that the transactions executed through their account will be ‘subject to a
complex legal framework.” Under this reading of the contract, which the Court may reach as a matter of law, RBC was
not under a duty to "comply with FINRA rules and guidance, and, consequently, RBC cannot be held liable for
breaching that (non-existent) contractual duty.” Luis v. RBC Capital Markets, LLC, 401 F.Supp. 3d 817, 830 (Minn
D.C., July 11, 2019), affirmed Luis v. RBC Capital Markets LLC, 984 F.3d 575 (8th Cir., Dec 28, 2020).

 Gurfein v. Ameritrade 9L FxHA1F el Z2&o] Fxpxto] FH3k= ouvt qlvyar FEkd ) “This
section, drafted in the first person, memorializes only Gurfein's acknowledgment that her trades are subject to
applicable rules and regulations. The unambiguous language at issue puts Gurfein on notice that her electronic trades
are governed by various entities' regulatory rules.” Gurfein v. Ameritrade, at 413.

® uS 4 A7 Bl M HES SAna TRE AL A% Adstelw, B Adl
consideration AT 3A k7] W ASl eFat Ak WHEHol glrk ol Fujwt ek

05 A 1A HLE BRI A E ATl 2ARte] SHAE AR NAEE S TR 9
F7F »yEE Ackolgtar siAsta k. A5 Z3-2 “In consideration of [RBC] continuing to or now
and hereafter opening an account or accounts (collectively, the “Account’) for the purchase and sale of securities and
commodities for me, or in my name, | agree that all transactions with respect to any such Account shall be subject to the
following terms.”o] o}, Y2 o] & “Asis evident, this provision is written in the first person, from the vantage
point of the client, e.g., "All transactions in my Account ...," and is included in a list of "terms" the client is agreeing to,
"in consideration of"" RBC opening a securities trading account on their behalf. In other words, there is no indication in
this provision that the broker, RBC, is agreeing to do anything on the client's behalf.” Luis v. RBC Capital Markets,
LLC, 401 F.Supp. at 830.

0okt AnkH oz auAt Ak &S FAY °17<]°i ol A Aleks aE AAstAY Ak A
AAANE E7|S dgute] gl AleFS on)sh, F-2=2] (unconscionable)$t Wl-§-o] A &34 F (public
policy)?} ¢1ul=™ HAa=Ho] AAEA] =1} Batya Goodman, “Honey, I Shink-Wrapped the Consumer: The
Shink-Wrap Agreement as an Adhesion Contract,” 21 Cardozo L.Rev. 319 (Oct 1999) A EYolF+= eFto] &
H|x}So] AdAA o7 o =5l WY o E3E 1 F X8R olof el =T}, _tll_%g] g AxHoz A
Aol Wakel A7k fAG D8 A em: Aol AL sEahA LAl RS AL ul@
t}. Sierra David Sterkin, “Challenging Adhesion Contract in California: A Consumer’s Guide,” 34 Golden Gate U.
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S A4S e SR FAAANHEES AlFSutolgh= 3] 3 W (workaround) 2 A
S A7NEAY, SHALE TR EAS 2Fo® AHYdrldE 1 2505 U
Dol et 2 AN Aasld e FA49 Aow Rt g ady g F
AN =2 T2 A Aokl SAAMNZE BH Hatel ARG E 2For F

T Ut s ustH Al fntolgte AA S sE dth. HYE olE FAY Al
oz M o)Ao R FARGS FaSE T Fe Aoy AAA R
0% 2E Jlud Y-S BAAR AGA Y olgid ErE BAAA At sl 93

o ol Aske] Aot gk 2%E 1A Qo] By

/4%l common lawel 93t A7 2 £A4S B Yard disiAE A AL
2 ek ool wEk A 10b-5 ke R Qe &4 A, darolAl A ATE A

&5 FEoh®  FEAK(fiduciary) 7t FEAL o FE flwbate] dateld E4S HAE

L.Rev. 285, 295-297 (Spring 2004)

U b ZANS FAANY FAN] 2L
[e)

§ol xob M S &% Aees BA &

Ea

F>

R Qekade] WAoo g A7|Ha gty WEAL H]
o},

%2320 SARNES FAA A FAm AdAo] dig vids AASHA 1 Ao YA FAE YAISHA
= OLO}X]”J 14 Helo] Al AAE X]’\] a2, SHAL7E FINRA 714 4210 (margin requirements) = HHP%‘}
At A BAY G FAsH T FaHAL FARle] Al %75141301]/\13 A 2A HFE AFE
A ko, FAAF Ak e WA rAE s 23S ARAUTAS FrETha fAE S
v, 23 FA1¢19] manifest disregard of the law 5=5=¢] -3¢ Héi o] olygln ZAFIHS BHols}
oﬂ AT}, Interactive Brokers LLC v. Saloop, 969 F.3d 438, 444 (4th Cir., Aug 12, 2020).

B ol TN AGS 717 i WA SAVE A, bE T A AZe AV dAY
(American Arbitration Law, 9 U.S.C. 8810 & 11) = Alo] HS s FA](manifest disregard of the law) g+ 7
$-o]ojo} sk}, Hall Street Assocs., LLC v. Mattel, Inc. 552 U.S. 576, 128 S.Ct. 1396, 1403 (2008).

% «In Refco, the trial Judge quoted from the written contractual agreement between the firm and the account holder
which contained the standard provision that:

‘All transactions shall be subject to the constitution, by-laws, rules, regulations, customs, useages
and interpretation of the exchanges, Board of Trade, contract market or other market (and its
clearing, if any) where executed and to all applicable government laws and regulations.’

The Court interpreted the above provision as importing into the contract not only the provisions of the Chicago
Mercantile Exchange (“CME”) relevant to the specific transactions conducted by the client through the CME (such as
rules relating to the trading and settlement of the trades between the firm and its clearing broker), but also the whole
gamut of the regulatory matrix governing the firm and its client, in this case provisions of the Commodity Futures Act of
Ontario, the Textbook and Workbook of the CSI, the By-Laws and Regulations of the IDA, the Policies of the Montreal
Exchange and the investment dealer’s own Policy and Procedures Manual.”  Geoff A. Clarke, “Liability and Damages
in Unsuitable Investment Advice Cases,” Fasken Martineau DuMoulin LLP, Aug 2005 at 31.

% «As Judge Easterbrook has stated: ‘[S]ecurities fraud is an intentional tort, and . . . contributory negligence (failure to
investigate independently) is not a defense when the tort is intentional.””  “According to the Restatement: ‘The
recipient of a fraudulent misrepresentation of fact is justified in relying upon its truth, although he might have
ascertained the falsity of the representation had he made an investigation.” The majority of jurisdictions have held the
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plaintiff’s negligence should not defeat a fraud claim and that the plaintiff is not required to conduct a due diligence
investigation when the misrepresentation concerned matters peculiarly within the defendant’s knowledge.” Norman S.
Poser, “Liability of Broker-Dealers for Unsuitable Recommendations to Institutional Investors,” 2001 BYU L.Rev.
1493, 1544 (2001)

“[Where there is an intent to mislead, it is clearly inconsistent with the general rule [footnote omitted] that mere
negligence of the plaintiff is not a defense to an intentional tort. The better reasoned cases [footnote omitted] have
rejected contributory negligence as a defense applicable to intentional deceit . . ..” “[W]here there is an intent to
mislead, it is clearly inconsistent with the general rule [footnote omitted] that mere negligence of the plaintiff is not a
defense to an intentional tort. The better reasoned cases [footnote omitted] have rejected contributory negligence as a
defense applicable to intentional deceit . . . .” [quoting Restatement of Tort, 2™ Ed., Section 540] Holdsworth v. Strong,
545 F.2d 687, 694 (10" Cir, 1976).

% “The principal difference between calculating damages when a breach of fiduciary duty has been found versus
simply a tort such as negligence is that equitable compensation is not subject to the limiting principles of foreseeability,
contributory negligence or the duty to mitigate. The principal difference between calculating damages when a breach of
fiduciary duty has been found versus simply a tort such as negligence is that equitable compensation is not subject to
the limiting principles of foreseeability, contributory negligence or the duty to mitigate. [] Perhaps the most notable
advantage for the plaintiff is the long-standing equitable principle that once the injured client puts forward sufficient
proof of a fiduciary breach, the onus shifts to the IA to prove the loss would have occurred regardless of the breach.”
Geoff A. Clarke, “Liability and Damages in Unsuitable Investment Advice Cases,” Fasken Martineau DuMoulin LLP,
Aug 2005, at 64.
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A7 do] F5-3 F A} A (sophisticated investor) 7} 1192 FAEAWEAE ¢1A] i, FAEAEAE dATE
FAA e 7t o w sl Fol e, FHUARTAIE T2 A8 AE S AWt Fdvta Tt
o] =21 5000l o3t wiAS shetar Beksld ol Transpacific Sales Ltd. V. Sprott Securities Ltd., 67 O.R. (3d)
368, 372-384 (Ont Court of Appeals, Oct 8, 2003).

% GAO, “Securities Arbitration: Actions Needed to Address Problem of Unpaid Awards,” June, 2000.
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